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BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF DELAWARE

VOLUME 7

IN RE: 1IN THE MATTER OF
INTEGRATED RESQURCE
PLANNING FOR THE PROVISION
OF STANDARD OFFER SUPPLY
SERVICE BY DELMARVA POWER
& LIGHT COMPANY UNDER 26
DEL. C. $$ 1007(c) & (d);
REVIEW AND APPROVAL OF THE
REQUEST FOR PROPOSALS FOR
THE CONSTRUCTION OF NEW
GENERATION RESOURCES UNDER
26 DEL. C. $$ 1007(4)
(OPENED JULY 25, 2006)

PSC DOCKET NO. 06-241

Public Service Commission Hearing taken
pursuant to notice before Gloria M. D'Amore, Registered
Professional Reporter, in the offices of the Public
Service Commission, 861 Silver Lake Boulevard, Cannon
Building, Suite 100, Dover, Delaware, on Tuesday,

December 19, 2006 beginning at approximately 2:25 p.m.,

there being present:

CORBETT & WILCOX
Registered Professional Reporters
230 N. Market Street Wilmington, DE 198021
(302) 571-0510
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1 CHAIR McRAE: The first matter we are :

2 going to take is Bluewater Wind's emergency application.

3 That will be followed by the petition for rehearing. Let
4 me just explain my rationale.

5 Bluewater Wind is looking for

6 clarification of the existing order, and the

7 Firestone/Kempton petition is for rehearing on the order.
8 So, why don't we start with the existing
9 order, then we'll deal with the rehearing, and then we

10 will deal with the proposed order. BAnd then we have, in
11 connection with this docket, a consultant's request for

12 the Commission to consider.

13 MR. FIRESTONE: Madam Chair and
14 Commissioners. Jeremy Firestone.
15 There are some issues that are going to

16 arise in our petition which will have direct bearing on

17 some of the legal arguments put forward by Mr. Geddes in
18 opposition to the petition. And I don't know if that is
19 going to color your view as to whether that's still the

20 most appropriate way to proceed.

21 CHAIR McRAE: Legal arguments that

22 affect Bluewater Wind?

23 MR. FIRESTONE: Yes. It will have

24 direct bearing on some of the legal arguments that

B e e e M i I R R o e oy e ey e i £
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1 Mr. Geddes raised in opposition to Bluewater Wind's !

2 emergency petition.

3 COMMISSTONER WINSLOW: I have no

4 problem.

5 CHAIR McRAE: The sequence isn't magic.
6 COMMISSIONER WINSLOW: Madam Chair,

7 assuming that Bluewater is not speaking to oppose what

8 was just stated by Mr. Firestone, then I would

9 respectfully submit that we consider reversing the order
10 that was recommended.

11 CHAIR McRAE: It's not fixed in

12 concrete. That's fine with me.

13 MR. MANDELSTAM: Bluewater concurs.
14 CHAIR McRAE: That's perfectly fine.
15 Did I hear someone else?

16 So, we will now start out with the

17 petition for rehearing.

18 Mr. Firestone, are you going to be
19 speaking on that?

20 MR. FIRESTONE: That's correct.

21 CHAIR McRAE: I have so many papers.

22 Let me catch up with that. Well, you can go ahead and

23 get started. I know it's in this pile.

24 MR. FIRESTONE: Good afternoon, Madam

www,corbettreporting.com
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Chairwoman, Members of the Commission. :

Again, for the record, my name is Jeremy
Firestone. BAnd first I want to address a procedural
issue that was raised by a memorandum authorized by Bruce
Burcat of December 4, 2006. This is one of the issues
that has bearing on the legal arguments in the Bluewater
Wind matter.

In that memorandum Mr. Burcat stated,
quote, The Commission, close quote, has not decided
whether its own rules apply, in particular Rule 34 (b).

He goes onto state that the Commission
believes that our petition does not stay the RFP process,
or suspend the finality of the order. As the Commission
rules are trumped by House Bill 6. Essentially, arguing
that 34 (b) doesn't apply because of the tight time
deadlines established in HB 6. I would submit that
interpretation is incorrect as a matter of law.

First, we look to Commission Rule 1,
which provides that quote, These rules govern practice
and procedure in all matters before the Commission and
shall be liberally construed to secure just fair
determination. It says that they apply in all matters.

Secondly, it also provides the

Commission with a process should other procedures be

— ———— v — =
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required. That is in Section Rule 1(b). It says,
nothing in these rules shall preclude the Commission in
the exercise of its statutory duties and where
circumstances reasonably require from prescribing
different procedures to apply to specific proceedings.

The Commission didn't adopt, though, any
special rules regarding rehearing or reconsideration and
had the option, clearly, under Rule 1{(b). It didn't do
it. And so, we suggest that Rule 34(b) applies.

The problem with Mr. Burcat's memorandum
and view is that if the order is not suspended, it would
result in the borrowing of our ability to file a judicial
appeal of the Commission order -- at Section 510 provides
a 30-day period from the date of service. So, we would,
then, be falling back to an earlier date, thus now
barring us from judicial review.

So, if we assume, even assuming for the
sake of argument, that HB 6 can trump the Commission
rules, I think we can all agree that the U.S. and
Delaware constitutions, which guarantees due process of
law would trump any state statute, and thus, HB 6 cannot
be interpreted as denying us judicial review.

We first would ask the Commission to

repudiate the Staff's position, which is represented as

T T i i R o e e e e T M St s e o T s s nt
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1 being, in Mr. Burcat's memorandum, as being the position

T s s e

2 of this Commission.

3 I would note that Mr. Geddes, Counsel to
4 the Staff, either is unaware of the Staff's position, or
5 is simply taking inconsistent positions because in the

6 Bluewater petition he claims, I think, mistakenly for a
7 whole host of reasons, that their petition comes too

8 late. And under the Administrative Procedures Act and

9 the Commission's procedural rules, a party has 30 days
10 from an entry of an order to move for reconsideration of
11 that order.

12 Staff and Mr. Geddes can't have it both
13 ways. They can't say, you got to do it within 30 days,
14 Bluewater. But Firestone and Kempton, you can do it
15 within 30 days, but it's of no avail. It doesn't really
16 matter, and you're ultimately barred from judicial

17 review.

18 I would submit, again, either Mr. Geddes
19 is either uninformed of his own client's position, or he
20 is taking diametrically inconsistent positions both of

21 which cannot stand.
22 Second, in response, perhaps, to our
23 petition, there was a letter from the Chamber of

24 Commerce, 11 December, 2006. We would suggest that that

H
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be stricken from the record as out of order. It is

clearly not responsive to our petition. And in any
event, clearly has no place in a proceeding charged with
determining lawful and fair terms for a request for
proposal.

It is beyond me to understand how the
Chamber can support one bidder as proposing a project
that is most compatible with its objectives without
having seen the bids. Who knows which bid will provide
the best mix of price stability and reduction of
environmental impact at this stage of the process, let
alone provide the economic benefits the Chamber professes
to desire. I don't presume to know. Apparently, the
Chamber does. But given its nonresponsive matter to the
petition, we would ask it be stricken.
| Moving on.

CHAIR McRAE: Can I just clarify
gomething?

MR. FIRESTONE: Yes.

CHATIR McRAE: Several letters were
filed. I mean, The League of Women Voters, the Chambers
of Commerce, builders, I mean, any number of
organizations.

MR. FIRESTONE: I believe --

R T T T T s PR SR Rt S ST o ol M e
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CHAIR McRAE: Can you distinguish why :

you single out the Chamber of Commerce?

MR. FIRESTONE: Yes. The League of
Women Voters and the Honorable Jack Markell spoke to our
petition and talked about the relationship of the issues‘
in our petition dealing with price versus the environment
and issues not guantifying the omissions of coal in a
monetary way.

In contrast, the Chambers of Commerce
didn't speak to the petition, but merely said, We think
NRG's proposal is going to provide us economic benefits.
They're going to provide us tax money. They're a good
employer, and we ask that you grant NRG -- give NRG a
good shake in this proceeding.

The other ones didn't say, We want
Bluewater Wind. We want NRG. We want SCS. We want
Conectiv. They spoke to the process.

CHAIR McRAE: Excuse me for a moment.

COMMISSIONER WINSLOW: Madam Chair.

Mr. Firestone, I can assure you that we
have heard from a lot of people. A lot of things were
not necessarily relevant. And we will give, I think,
attention to those things that are relevant to the legal

issues involved in this case, and we will not give
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consideration to those things which are purely from a i

political constituency and are not relevant to the issues
in this case.

MR. FIRESTONE: Thank you very much,
Commissioner Winslow. I think that addresses my concern.

CHAIR McRAE: Very good.

MR. FIRESTONE: To our petition. The
Commission Staff and Mr. Geddes mistates or
misunderstands our contentions.

In our petition, we are not claiming
that we were denied due process due to time constraints;
nor are we making, quote, The same substantive arguments
rejected by this body.

While those arguments touch on areas
discussed by the Commigsion, they are clearly different
than those that we made elsewhere. Merely stating that
they are doesn't make them so.

I will assume for the sake of argument
Mr. Geddes' point that the Commission is not required to
specifically address each and every comment that we have
submitted. That is not our contention.

Our contention is that neither the
Staff, nor the independent consultant, nor the

Commission, nor the Energy Office ever considered, let

R e I il = et e e e ey B o i L =10
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1 alone address, our contentions that are embodied in the I%QEGa)i
2 red lined RFP. And that's because, for whatever reason, %
3 those comments were mislaid by Staff, and it was only "
4 when we ultimately brought it to this Commission's
5 attention that they were located by Staff, and then they
6 were just posted on the web site. They were never
7 considered, and we would ask that this Commission
8 consider whether to address them or not.
9 CHAIR McRAE: Let me just be clear. The
10 Commissioners, including myself, received, and I'm
11 assuming read, and I can speak only for myself there,
12 your red lined comments. So, I think maybe that's
13 something that can be discussed more. But for you to say
14 that they weren't considered, though, assumes that we
15 never had access to them and read them, which isn't, in
16 fact, the case.
17 MR. FIRESTONE: Well, the other parties
18 didn't necessarily have full access to them, who
19 participated in the proceedings. BAnd so, we don't é
20 believe they were aired in the manner in which they é
21 should have been. Because they weren't placed on the A
22 docket, along with all of the other comments, which were
23 submitted by all of the other parties.
24 Our view is, to the extent that our
rrr—————— T AT
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1 rehearing petition is not granted to consider the

P e =B e EEE A PR e

2 substantive merits of our claim, it is only then that we

3 will have been denied due process. We're not objecting

4 to the timing, that they weren't considered before as a
5 matter of timing. We're objecting to the fact that, in
6 our view, they were not appropriately considered by this
7 Commission.
8 COMMISSIONER CLARK: Madam Chair. Just
9 a question, I mean, to kind of get to the heart of what
10 you're doing.
11 You are petitioning for a rehearing.
12 You didn't appeal within -- I mean, this order was
i3 entered at the end of October?
14 MR. FIRESTONE: Correct.
15 COMMISSIONER CLARK: And your reasoning,
16 if you have a disagreement with not appealing it, was
17 that the written transcript wasn't available. I'm trying
18 to understand why if you disagree with something here,

19 you didn't file an appeal and how the petition for

20 rehearing fits into that.

21 MR. FIRESTONE: Why we didn't go to

22 court at that point? :

23 COMMISSIONER CLARK: Well -- j
24 MR. FIRESTONE: I mean, I wanted to give !
T T ™ T N N e M it e e s 0 e P o s B & PR e B b e o Rt e R YT S
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this body an opportunity to correct what we thought was

an error before we took that next step.

There are other issues, as well, that we
had with the order that we wanted to address in a
rehearing petition, as well.

COMMISSIONER CLARK: I appreciate what
you're requesting. We're on a very tight time frame
hére. The order was entered at the end of October, as we
were directed to do. I mean, you got your legal reasons,
and nobody is going to take that away from you, or
prevent you from doing that.

At this stage now, I mean, I can't
understand why this is coming out.

MR. FIRESTONE: I didn't want to be
later faced with an argument that we did not exhaust our
administrative remedy. One of our administrative
remedies is to seek rehearing and reconsideration. I'm
just trying to cover my legal basis, if you will, and do
what I thought was the appropriate procedure, given the
rules that were set out by the Commission in Rule 34 (b).

COMMISSIONER CLARK: Thank you.

CHAIR McRAE: How does that respond to
your gquestion, the 30-day component?

COMMISSIONER CLARK: I just wanted to

TG R vy

f
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1 get whatever response he had with regard to his rationale

2 for going the rehearing route after the 30-day appeal %

3 deadline. Procedurally, it seems kind of odd to me.

4 MR. FIRESTONE: Well, we filed within

5 the 30 days of the order. 8o, we did it in clear

6 compliance with 34 (b).

7 The Staff position is that, Well, we're
8 not even sure if the Commission's own rules apply, and if
S they do, they're superceded by HB 6. Well, how was I
10 supposed to know that was even the Staff's position. I
11 mean, no one set that out before. There was no ability
12 to go to reconsideration.

13 So, we just followed what looked like

14 the blueprint that this own Commission has set out, as

15 ways to proceed in an administrative proceeding.
16 CHAIR McRAE: Continue.
17 MR. FIRESTONE: Anyway, substantively,

18 then, we ask that this Commission consider our argument

e T A g SPYCTMMTEr F TE

19 that weighting price more than the environment, as we
20 said, suggest that a one cent per kilowatt reduction in
21 price is more highly valued than a one kilowatt

22 environmental benefit. We submit that there's no

PR T T AU YT TN

23 rationale benefit for this belief. And certainly, no one ~

24 has put forth any rationale to support it.

s " R LI M o o e DU B A S e T ———— R e I Erg S - rhe et T SR e
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1 On the contrary, as we say, there is

2 reason to believe that the value assigned to

3 environmental benefits is greater than price since only

4 Delmarva ratepayers will benefit from the price, while a

5 much greater number of people will benefit from

6 reductions in environmental impacts. That, we submit,

7 was never considered by this body.

8 Secondly, in our red lined RFP, we

9 provided citations to studies on the expected cost of

10 carbon emission and concluded that these costs should not

11 be borne by the ratepayers, unless the cost were first

12 internalized in a transparent bid that is ultimately

13 approved with the risk borne by the bidder, which ean be

14 ensured against.

15 We provided citations to a number of

16 studies, which quantified these costs, and we believe

17 that they should be quantified.

18 And I would note that, in general, our

19 views seem to have drawn support, either in past or in

20 present from the State Treasurer, the League of Women i
21 Voters and the Public Advocate. We're not just off on ;
22 the fringe by ourselves. é
23 The next thing I would like to address ?
24 is our contention that the order amounts to a posthoc
—rrr—— — - r——————r sy
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1 rationalization for decisions that this Commission :
2  already made. |
3 What I'm referring to is that decisions

4 were made at the hearing on October 17th. And that the
5 rationalizations were, essentially, just Staff's attempt
6 to buttress the decisions that had already been made by
7 this Commission.
8 Mr. Geddes cites a number of cases that
9 that this Commission only acts by written order. But
10 these citations are unpersuasive.
11 First, the two cases he cites, neither
12 is from a Delaware court; nor do they interpret Delaware
13 law. And even if this were a federal proceeding, they
14 would not be binding as the decisions are from the D.C.
15 Circuit, which doesn't have jurisdiction over decisions
16 by the Federal District Courts in Delaware.
17 Moreover, one of the two cases doesn't
18 even stand for the proposition stated. Rather, it

1% addresses a situation where two out of five commissions

20 on a federal body flirted with a basis for a decision,
21 which if the decision had been made on that ground, would H
22 have been unlawful. There was never a contention in that

23 case that the decision was ever, in fact, made on that

T ——

24 ground.
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1 More importantly, Mr. Geddes, like ﬁ

2 ignoring the Commission's rules, ignores thisg

3 Commission's own orders. And we would submit that while
4 the Commisgion is not bound by these rulings in the D.C.
5 Circuit, the Commission ig bound by its own orders.

6 Order No. 7003, which set up this

7 proceeding explicitly provides, and I quote, If the

8 Commission will hear oral argument and take final action
9 on the request for proposal submitted by Delmarva Power
10 and Light on October 17, 2006, at its regularly scheduled
11 meeting. By this Commission's own order, 7003, it took
12 final action.
13 We're not objecting to you putting that
14 into a written form. But the written form then has to
15 correspond to the final actions that were taken by this

16 Commission's own words on October 17th.

17 I would also point the Commission to

18 Title 26, Section 501(c), which provides that, not only é
19 order, but, gquote, determinations of this Commission are é
20 final when approved and confirmed by at least a quorum of %
21 the Commigsion. There clearly was a quorum of the é

22 Commission at that hearing, even if it wasn't, quote, an

23 order in the minds of the Commissioners. It clearly was

24 a determination, and by that statute it is final, as

it o S - e T S e SR Lo B S S
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well.

COMMISSIONER WINSLOW: Mr. Firestone,

STy e P T

may I ask you a question please, sir.

Often times we sit here and we make

O T s s

decisions based upon the information that we've heard, it

and the tegtimony we've heard, the documents that were
given as evidence, and then when we make a decision, we
don't reiterate all of the supporting information we
heard to make our decision. We make a decision based
upon on what we heard, and then, later the Staff
documents on the record that which we heard that is
supportive of our decision.

Now, I'm not sure if I articulated that

correctly, but I think I did. And your argument seems to

suggest that we have to -- in our decision making process
-- articulate for the record exactly, I guess, the K

rationale for our decision, as well as our decision, or

the Staff, I guess, there's some standard the Staff has |
got to come up with respect to how it represents our

decigsion or the rationale for our decision.

=t o1 Bt o T T

I'm not sure I understand completely §
where you're coming from.
MR. FIRESTONE: I'm not just saying that

is the process that you need to follow in all instances.

————rr—— e T R R R |

www.corbettreporting.com




PSC Docket #06-241

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

But by this Commission's own order, you said you were
going to take final action. And, to me, final action
means final action. At that point, all that then can
occur is that if you're going to put it in written form,
then the order has to embody the final action that was
taken.

So, all we wanted was that the order,
instead of putting in a bunch of reasons that the Staff

jimmied up and decided that that's what the Commission

Page 668 |

relied on, to say for the reasons discussed on the record

at the hearing on October 17th, the Commission voted "X.!

We have a transcript. We know the basis for these
decisions. We know all of the discussion that took
place. And that, to me, is the rationale.

This hidden rationale that the Staff is
trying to put in, to me, they are trying to pad the
record after the fact to the benefit of their position,
which may or may not have prevailed at the time that the
Commission took final action.

COMMISSIONER WINSLOW: Thank you.

MR. FIRESTONE: Mr. Geddes appears to
contend that in any event, the rationalizations are not
posthoc because the Commission Energy Office first voted

to adopt the independent consultant's report, and then

e e B o A e Gy L e e B e e S S B S K B S b T W Y AR vy TRk Pl e
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1 separately address various individual issues at the :
2 request of the parties.
3 Essentially, he seems to be claiming
4 that, Well, you adopted the report at this hearing, and
5 8o, given that you adopted the report, then anything in
6 the report is fair game in the written order.
7 But the problem is, first, Mr. Geddes is
8 wrong as a matter of timing. The individual votes and
9 the votes that we're concerned about on allocation and
10 carbon took place before that more general vote related
11 to the independent consultant's report.
12 More importantly, Mr. Geddes is
13 gsubstantively wrong. Indeed, at the end of a very long
14 day, Mr. Geddes stated, and I'm quoting from the
15 transcript, Madam Chair, before everyone gets in a rush
16 to leave, I believe the Commission earlier said that they
17 were inclined to have a final clean-up motion, to the
18 extent specific issues were not discussed that the
19 Staff's report would be the basis on which the order
20 would be written.
21 Commission Clark then moved, quote, The
22 independent consultant's report be adopted on any issues
23 not covered, other than the two that will be addressed at
24 the October 31st meeting.
B Bt
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1 The allocation of points and the ]

2 discussions, the things that we are concerned about in

3 the order, as far as these posthoc rationalizations and

4 the allocation of points, was specifically discussed and
5 voted on. And thus, the clean-up motion is of no avail.
6 The clean-up motion that Mr. Geddes put
7 before this Commission and that this Commission voted on
8 adopting the IC's report only applied to matters not

9 specifically addressed.
10 In the end, it's not clear what
11 Mr. Geddes and the Staff fear from our request. That the
12 Commigsion simply strike the posthoc rationalizations and
13 state that it adopts the votes took to the reasons

14 expressed in the October 17th hearing.

15 The Commission and DNREC were all
16 present at that hearing, as were the Commission Staff and
17 the independent consultant. And Mr. Geddes was there, as
18 well, to advise the Commission and DNREC on each every
19 deliberation and vote.

20 Why did he and the Staff feel they need

21 to add to the record now.

22 Finally, Mr. Geddes does admits that the j
23 order, quote, misstates the facts. That they did object E
24 to the weight assigned to this criterion. é
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Geddes admits that the order is

S0, Mr.
mistaken in expressing how, or what our position was
related to the site development criterion. But even
here, Mr. Geddes suggest that the order need not be
corrected to reflect the true facts.

Thus, we ask this Honorable Commission
to stand by your own rules and the U.S. Delaware
Constitutions, rather than Mr. Burcat's memorandum and
rule this is a proper petition under Rule 34. And we
would ask that this Commission grant our petition and
rehear and reconsider this matter.

Thank you.

COMMISSIONER WINSLOW: When you say
"this matter," will you, please, be specific about what

you mean by "this matter?”

MR. FIRESTONE:
referred to in our petition from
comments and that I quoted here,

CHAIR McRAE: I
issues.

Mr. Geddes, I'm

to respond, since much of it was

The two issues that I
the red lined RFP
as well.

captured a list of

assuming you are going

directed to you.

MR. GEDDES:

ready,

I'm prepared to respond the best I can.

When the Commission is
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1 CHATR McRAE: Well, of course, I'm

2 concerned. I'm ready. I don't know about the other

3 Commissioners.

4 MR. GEDDES: Well, I wasn't sure whether
5 anybody else was going to weigh in on this petition.

6 Well, I would ask for Mr. Myers to

7 comment on the December 4th memo that was cited first by
8 Professor Firestone and hisg comments.

9 CHAIR McRAE: I, actually, was looking
10 for the December 4th memo.

11 COMMISSIONER CLARK: I haven't seen it.
12 MR. MYERS: It wasn't distributed. It
13 was a memo circulated to the parties after the filing, a
14 procedural memo. Mr. Burcat is being dragged through the
15 mud here when I wrote the memo. That's why maybe he
16 asked me toc step up.

17 CHAIR McRAE: I'm somewhat handicapped
18 in not having seen the memo. I'm sure you'll summarize

19 it for us.

20 MR. MYERS: I'm not sure that Professor %

21 Firestone misstated what was in the memo. Let me tell i

22 you why I wrote it and what its intended purpose was. i
23 Professor Firestone, I think, captured @

i
24 the problem that's faced with rehearing considerations, g
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and there's a particular sentence in 34 (b), and what it
means, but, I think, that's not the purpose of what the
memo was trying to reflect.

The difficulty that always arises from
rehearing requests is exactly what Professor Firestone
identifies.

If there is a set time for appeal, does
that clock start running immediately, and if it does, is
it then teolled if you follow rehearing request.

And that has always raised a question
with the courts, particularly, about whether a rehearing
-- a timely filed motion for rehearing or a motion to
alter, or amend in the federal practice tolls the time
for appeal.

The sentence in Rule 34 (b) was added to
address that. And it does, in effect, for purposes of
appeal, and I underline that, it was added to, in effect,
toll the finality of the judgment for purposes of appeal.

But the sentence was put in the memo was
to reflect that while it may toll the finality of the
judgment for purposes of appeal, it doesn't stay the
effectiveness of the order. That's the position the
courts have generally taken when faced with the same

problem.
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1 So, what that means is, in effect, the

2 order goes forward, unless there is a stay application

3 tiled. But the time for appeal is toll until a timely

4 filed rehearing request was made.

5 So, that was the purpose of the motion

6 to indicate, particularly in light of statutory

7 deadlines, that the petition for rehearing did not, in

8 effect, stay the effectiveness of the order and the RFP

9 issued under it. But it would, if, in effect, Rule 34,
10 the general rules were applicable, stay the finality of
11 the judgement for any purposes of any judicial review
12 that may be available. That's what it was written for.
13 I'm not sure we're far apart on that

14 issue, unless Professor Firestone wants to argue about

15 that it stayed the effectiveness of the order. And I can
16 show him the cases, including Delaware ones, at least in
17 the court system, that make that division between tolling
18 the time for a period for the appeal period to run, but
19 not staying the effectiveness of the order.
20 MR. FIRESTONE: I would just state that
21 I contacted Mr. Myers and Mr. Burcat and suggested that

22 we enter into some sort of stipulation to address my

23 concerns, and no one ever got back to me when I first i

24 broached this subject. i
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1 So, we may be close. But I got to '

2 protect my legal rights, particularly given that offer

3 was not substantively addressed.

4 MR. GEDDES: Well, I think it's time for
5 me to jump in.

6 COMMISSIONER CLARK: Can I ask a

7 question real quick?

8 Since I'm the newest person on the

9 Commission, and to kind of delineate what the lens is we
10 should be looking at this through, I mean, is there a

11 standard for granting a rehearing? Now we've pretty much
12 established a timely application has been filed for a

13 rehearing. What's the standard? 1Is it simply when

14 justice required standard? What are we looking at? I'm
15 interested in hearing that.

16 MR. GEDDES: I want to make sure

17 Mr. Myers has said everything before I jumped in.

18 MR. MYERS: TI'll defer to Mr. Geddes.

19 He's an institution at this Commission. He can tell you
20 more about what is sort of common law on rehearing before

21 the Commission.

22 MR. GEDDES: Madam Chair, Members of the 1
23 Commission. f
24 Professor Firestone has raised some %
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interesting issues. But I don't think they are really ‘

relevant to what we're about. I don't think anyone is
saying that this petition for rehearing was improperly
filed or not timely.

The gquestion as to whether he has
appellate rights will not be decided by this group. It
will be decided by a court and what those rights are and
when he should have filed them. And I don't think you
need to be bothered by that at all.

The only issue, really, for you to
consider this afternoon is whether the issues that he has
raiged that deals with your order, whether you have
concern about that.

And, generally, I think, Mr. Firestone
needs to understand, this agency is controlled by the
State ABA, which generally requires a written order. I
mean, his rights do not start until there's a written
decision, a final decision. 2And a final decision is not

deliberations. A final decision is a written order from

thisg body. And you did write a written order. A written

order was written, if that's English, at the end of i

October. And that's your decision in the case. The é
transcript, the deliberations are not. And the reason i
4
i

that is true is because the order was circulated to you,
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as it was circulated to others. ;

And I was here, and Professor Firestone,
perhaps, can correct me, but I don't believe that there
were comments then raised about the inappropriateness of
the order in terms of what it said and what it didn't
say. But at the end of the day, it's your order. If you
thought it was appropriate to enter, which, I believe,
you did, then that's the decision. And the only
question, really, for you today is whether you, based on
the arguments that you heard, and the observations,
whether you still think this properly reflects what you
want your decision to be in this case.

We tried to, from a procedural peint of
view, it's clear that the only thing that is really at
issue is what's in that order, and that's your decision.
And the one point that we noted, that he noted, where we
had made a mistake, and we didn't conclude something,
include something, we thought had no merit in a sense
because you considered that in other context. And it had

been part of the report. f

This whole thing about the RFP and the

red lined, I mean, this ig a little bit of a tempest in a
teapot. And, I guess, it goes to show that no good i

action goes unpunished. é
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1 The procedure did not provide for a red

2 lined. We did that out of an excess of caution, out of

3 an opportunity to try to make sure the people understood

4 where the changes were. We could have just put up a new

5 copy on the web page because that's what the order said,

6 but we tried to go the extra step. And now we're being

7 beaten around the ears because we did not include some of

8 his comments with regard to the red lined.

9 Well, I believe that his comments, as we
10 show in our response, were, we thought, considered by the
11 Commission, and certainly considered by Mr. Sheingold and
12 his group, IC. And so, I think that, again, is an
13 argument and it's an interesting observation. But the
14 question is whether you think it has any validity or
15 subgtance as it relates to your order.

16 So, I don't really see where all of this
17 is going, other than the fact that Mr. Firestone has some
18 legitimate concerns. And if he feels that this order is
19 somehow not properly entered, he has rights in other
20 forums to pursue that position.
21 Thank you.
22 CHAIR McRAE: Commissioners, do you have
23 any comments that you want to make on this matter? Let
24 me be very clear. 1It's not just the Commissioners
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1 because the order also reflects the participation of the

2 Department of Natural Resources and Environmental

3 Control, as represented by Mr. Cherry. ﬁ

4 So, when I ask about comments, I'm

5 including Mr. Cherry, as well.

6 If you can't hear me in the back, if my
7 voice doesn't carry, just raise your hand and catch my

8 attention, as has been done just now.

9 While the other parties are giving some
10 thought as to whether they want to speak, I will say

11 this.

12 As Mr. Geddes has stated, the orders

13 that are ultimately signed by the Commission are reviewed
14 by the Commission and determinations that are reflected
15 in that order are embraced by the Commission. There are
16 various documents that are incorporated in our review.

17 And, for example, as has been expressed,
18 the adoption of the report captures some of the thinking

19 that the Commission embraced. 1It's expressed in a

20 prepared document, but the Commission has in the past and
21 has every right to make adjustments to the documents and E
22 on occasion has done so. So, I do think that should be é

23 clarified.

24 Some of the other parts that I'm still
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not clear on, some of the issues that I see, and I saw a
list of things that you were talking about in your ;

rehearing, and it's that you're asking us to strike i

various things and review some things that we made
decisions on.

And absent some decision by this
Commission that we need to rethink decisions we have
made, I, frankly, don't see where the petition for
rehearing is headed. I mean, from a substantive side, I
think some of your issues have to do with more your
understanding and expectation about of how this
Commission should operate versus how it may typically
operate. So, I'm not sure how we could address that,
frankly.

And unless I'm missing something here, I
actually don't see anything for the Commission to truly
act on, short of redeciding everything, which I
personally am not inclined to do, but I'm one
Commissioner.

I'm

COMMISSIONER CLARK: Madam Chair,

satisfied that Order 7066 is reflective of our thought ;
process. I mean, we received the comments that Professor F
Firestone submitted. We reviewed the evidence. I am !

satisfied that Order 7066 is reflective of our thought

R N g SO L S e~ B 0 A 2 e S

www,carbettreporting.com




PSC Docket #06-241

Page 681
1 process in the case. We spent an entire day going ;
2 through many difficult issues, doing the best that we
3 could, considering all of the evidence that we heard, and
4 considering all of the comments that we heard and trying
5 to come out with the best product consistent with House
6 Bill & that we could.
7 I know there was a comment made about
8 the motion that I made at the end of that with regard to
9 adopting the IC report regarding all matters that
10 weren't, I believe, specifically addressed. And the
11 intent of that, and I believe the intent of the
12 Commission was to encompass everything that wasn't voted
13 upon, not commented upon.
14 So, I think in going back through and
15 reviewing Order 7066, I believe it is reflective of our
16 thought process. And I, for one, am not in favor of
17 granting a rehearing in this case.
18 CHAIR McRAE: Do you want to put that in
19 the form of a motion?
20 COMMISSIONER CLARK: So moved.
21 COMMISSIONER WINSLOW: Second.
22 CHAIR McRAE: If there are no further
23 questions or comments.
24 MR. CHERRY: Just one for the record.
Bl e B B e e s SR —
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We all sat in Legislative Hall on the i

17th, and again here in this room on the 31st. I have to

say, I'm somewhat of a newcomer to the Public Service
Commission procedure and the rules of the Commission.
And I was a little concerned there you might be asking
for a ruling of all of us on the procedural matters of
whether or not it was a legitimate motion that you filed
or not. I would induct that one in the heartbeat because
it's just not my forte here in the world of utilities.

But I can tell you that I have been very
impressed with the openness of the Commission, with the
way the hearing was run on the 17th and again on the
31st. Soliciting views from the public when somebody
wanted an issue voted on. They were given the floor.
They were allowed to say what they wanted to vote on.
The Commission and Energy Office responded to that. And
I can speak for myself. I read every document that was
provided to us prior to those meetings and any others
that I have been a party to and read every word of them
and studied them in great detail.

So, to think there might be a view that
your arguments were not heard or weren't considered, I
think, is false. They were heard. They were considered.

They weren't voted, perhaps, the way you would have
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1 liked, but they were most definitely heard in a very i

2 open, fair and responsive manner.

3 S0, I would be inclined to not vote for
4 your petition either. Thank you.

5 CHAIR McRAE: Well, if there are no

6 further comments, I will call for the vote.

7 All in favor of the rejection of the

8 petition for rehearing all said yea.

9 Yea.
10 COMMISSIONER LESTER: Yea.
11 COMMISSIONER WINSLOW: Yea.
12 COMMISSIONER CONAWAY: Yea.
13 COMMISSIONER CLARK: Yea.
14 MR. CHERRY: Yea.
15 CHAIR McRAE: Opposed?
16 Thank you.
17 COMMISSIONER CLARK: Madam Chair, just
18 as a point of clarification. There is proposed Order

19 7106 that was prepared. I mean, it was my intent to --

20 MR. GEDDES: That order doesn't have any
21 of the reasons. 1It's just an order for the finality. It é
22 said denied and reasons to follow. So, I thought as I

23 placeholder we should probably have something that this

24 Commission could enter, and then an order could be
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circulated and the Commission could consider whether the ]

reasons that it set forth were appropriate based on the
discussion today.

CHATR McRAE: So, 7106 is not what we
are signing?

MR. GEDDES: It is. It only says
denied. It only has the background of the case. It has
no analysis. It just says petition denied, which I think
your vote did. And when you sign that order, that will
actually be something that somebody can take somewhere,
if they choose to do so.

COMMISSIONER WINSLOW: That's a final
order, then.

MR. GEDDES: Final order to be
supplemented by reason, opinion. But that would nunc pro
tunc go back to, I believe, the date of the issuance of
that, if you sign it. You don't have to. There's no
reason you have to sign it, unless -- well, Mr. Burcat is
giving me -- I think he would prefer if you sign an order
that memorializes the vote that you just took.

CHAIR McRAE: Well, if we do sign this
order, maybe I missed this, but where does it -- Oh, the
Commission office, the office being DNREC.

MR. GEDDES: Correct. Hopefully,
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1 there's a signature block for DNREC. :
2 CHAIR McRAE: There is a signature

3 block.

4 MR. CHERRY: Has DNREC seen that?

5 CHAIR McRAE: We're not signing anything

6 that DNREC hasn't seen. We can settle with the vote and

7 do the order in the future.

8 MR. GEDDES: I was trying to tell you

9 what you the order was attempting to accomplish.

10 COMMISSTIONER WINSLOW: Madam Chair, I

11 prefer that we sign the order. I don't want to slow up

12 anyone's departure to whatever forum they want to depart

i3 to.

14 CHAIR McRAE: Let me just say, in

15 fairness, let me be clear as whether this is the familiar

16 to Mr. Cherry.

17 MR. CHERRY: It will be in a moment,

18 Madam Chair.

19 CHAIR McRAE: Okay. The denial is
20 reflected in 7106. So, we have a motion, do you want to
21 tie it to Order 7106.

22 COMMISSIONER CLARK: So moved.

23 COMMISSIONER WINSLOW: Second.
24 CHAIR McRAE: All in favor.
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Yea.

COMMISSIONER LESTER: Yea.

COMMISSIONER WINSLOW: Yea,

COMMISSIONER CONAWAY: Yea.

COMMISSIONER CLARK: Yea.

MR. CHERRY: Yea.

CHAIR McRAE: Opposed? Very fine.

Next is Bluewater Wind. And, I think,
they are seeking clarification on some matters.

MR. GEDDES: Madam Chair, just for the
people who are here for this particular discussion, Staff
did file a response to the motion.

We received Bluewater's motion at five
o'clock yesterday afternoon. We endeavored to articulate
a response, which was circulated by E-mail at twelve
o'clock today.

If anyone has not seen a copy of this,
or would like a copy of this, I have copies. I apologize
for the lateness of getting you thig, but I didn't get it
in time to deal with it,

I believe the Commission has copies of
it. It's not bound. With anything that's prepared
quickly, it has a couple of typographical errors that I

may have to mention on the record.
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1 CHAIR McRAE: I wasn't going to say that ;

2 I noticed.

3 MR. GEDDES: Unfortunately, I did.

4 CHATIR McRAE: Well, we have several

5 parties at the desk. So, I'm not sure who is

6 representing Bluewater Wind.

7 MR. McGONIGLE: Madam Chair. Thig is

8 Tom McGonigle from Wolf Block representing Bluewater. I

9 also have with me the Pregident of Bluewater, Peter

10 Mandelstam. I also have Lex Grier, who is with Downes
11 Associates, Vice-president of Downes Associates. And Jim
12 Lanard from Bluewater, as well.

13 Madam Chair, Members of the Commigsion,
14 Statf. Let me first start out by thanking you for

15 considering this motion this afternoon on such short

16 notice. We believe it's a critical issue, but we

17 understand, also, that you have a very busy agenda today,
18 so we thank vyou.
19 What I would like to do is just provide
20 some brief introductory remarks regarding what I see is
21 the legal, or interpretation issue that's before you
22 today. I say brief because we filed a motion yesterday
23 afternoon, and it had some of those arguments put forth.

24 After that, I wanted to, if it's okay
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with the Chair, turn it over to the President, Peter l

Mandelstam, to talk a little bit about why this issue is %

so critical from an operational prospective.

What I would like to do is start out
with what I call the big picture issue here. And as I've
observed these proceedings and I reviewed the orders and
the consultant's report and the various documents, it
seems to me that the PSC and Delmarva have been wrestling
with the overall structure of this RFP now for some time.

Delmarva, I think, took the approach
initially that they wanted a more restrictive approach
and restrictions in terms of who would be able to bid.

The PSC, I think, after careful
consideration, went in the opposite direction.

The Staff called this the big funnel
approach. And I think that is captured in the PSC's

order in a few places, and if I could, I just wanted to
quote from a couple of those statements.

Quoting from Page 15 of the PSC's order,

Paragraph 32, The Commission and the Energy Office are
persuaded that, at this very young stage of the
proceedings, we should approve RFP provisions that result

in a greater number of bidders being permitted to bid,

rather than approving provisions that limit the number of E
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bidders. Staff described such an approach during oral

argument as a "big funnel," and we find that description :

particularly apt; a "big funnel" approach, which will
allow a broader pool of potential bidders to submit bids,
ig preferable to an approach that precludes potential
bidders from even bidding. We believe that the problems,
or lack thereof with particular bids or bidders can be
and are better assessged at the evaluation stage, when
DP&L and the Commission and the Energy Office are
reviewing and evaluating the bids received. Bids that
are deemed too risky or too polluting or too large during
an evaluation process will be weeded out at that point.
Going down it goes onto say, Thus,
inclusiveness is the factor that drives us as we review
the proposed RFP provisions and the Final Report and
assess those provisions against statutory requirements.
Now, I think that big picture issue is

critically important as we look at the issue in front of

the Commission today.
Under what we understand as Delmarva's

current interpretation of this issue of the 45, or the

400 megawatt issue asg put forth in their December 15th %
letter, and follow-up conference calls that were had, we

believe that that interpretation results in, essentially,
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choking off that funnel at the top, at least as it H

relates to Bluewater Wind.

And so, what I would like to do is talk
a little bit about the specifics of this legal issue, and
then, again, turn it over to Peter for some detail gbout
how it affects the project.

Now, I should say that the legal issue,
I think, has shifted a little bit in the sense that we
received Staff's filing this afternoon, and it's a
different take than what we understood where Delmarva
was, so 1it's a little bit of an evolution here as we are
kind of filing papers back and forth, so bear with me.

Bluewater understood this issue to be
one of project size versus contract size. In other
words, this 400 megawatt restriction, was it a
restriction against the project size or the contract
size. We understood it to be the contract size. And we
believe that Delmarva was interpreting it to be a
restriction on the project.

And if you go through the order the PSC
issued, as well as the consultant's report, and the RFP
itself, you will find numerous references that I think
make it clear that the restriction is to apply as a

contract size restriction, not a project size
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restriction. i
For example, if you look at Section D, é
Page 20 in the Commission's order, the heading is E
Contract Size. E

Same for Paragraph 44. 1If you look on %
Paragraph 47, Page 22 it starts out, The independent

consultant proposed a 400 megawatt contract size

limitation.

If you go onto Paragraph 53, Page 24,
the Commission states, We agree with the independent
consultant. In keeping with our, quote, "big funnel,"
end quote, approach, we do not believe it is appropriate

to limit the size of a contract to 200 megawatts.

Now, I think, perhaps, with the latest
filing from Staff, the issue, or the argument may have
changed somewhat. !

As I understand it, the issue now, I

guess, and I say now because we just received it, the j
Staff's report, not that they're changing their position, i
that it's a 400 megawatt of installed nameplate capacity. f

Well, I guess, the concern we have

there, and it's a little bit different than project :
versus contract size, the concern we have there ig, %

that's not what this order says. This order does not use

b
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those words. There's a reference to consultant's report, '

which I know is attached to the order. And the
consultant's report uses those words in one place.

But if you go to the RFP itself, Page 2,
Paragraph 2 it says, Under a PPA Delmarva shall purchase
up to 400 megawatts of capacity.

Later on it talks about, Proposals for
New Generation capable of delivering capacity and enérgy
in excess of that Capacity sold under the PPA are
acceptable where the bidder recognizes that less than 100
percent of the capacity and associated energy from the
New Generation would be purchased by Delmarva.

Again, that does not refer to a project
limitation. And I don't believe there's any reference to
this language that's found in the Staff's report,
installed nameplate capacity.

So, I guess, where that leaves us is,
we're seeking clarification on this issue. We're hopeful
that the Commission will continue with it's large funnel

approach and not make this a threshold issue. I don't

think it is a threshold issue for us.

But one of the things that I would like

PUMERES TV B 5 bt e

to do, perhaps, before I turn it over to Peter, if I

could, with the Chair's indulgence, as I read the Staff's
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submission, there's a section in Paragraph 6, that, h

frankly, with some clarification may make this issue go

away. And I was wondering, perhaps, if I could seek that
clarification to, perhaps, maybe cut this short, if we
get the answer that we're hopeful on.

CHAIR McRAE: I would love to hear what
this one issue is that will get us out of here.

MR. McGONIGLE: Paragraph 6, the full
bullet says that Bluewater can do any of the following.

The first bullet says, Build a 600
megawatt project and sell two-thirds of the energy ahd
UCAP therefrom to Delmarva.

I guess the question for clarification
purposes that we have is, If Bluewater's facility is
generating 350 megawatts on a given hour, how much could
Bluewater sell to Delmarva?

MR. GEDDES: Would you like an answer to

that question?

CHAIR McRAE: Yes. Doesn't that tie

back to the UCAP versus -- you know -- that's the very
part of this discussion. ' 1
it

MR. SHEINGOLD: From 600 megawatts,

could sell two-thirds of that to Delmarva.

MR. MANDELSTAM: Can you repeat the

B e SR gt
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1 guestion? :
2 MR. McGONIGLE: The question is, If é
3 Bluewater's facility is generating 350 megawatts on a ;
4 given hour, how much could Bluewater sell to Delmarva?
5 MR. SHEINGOLD: The 350 megawatt hours,
& if it chose the first bullet, which is to sell two-ﬁhirds
7 of the energy in UCAP from the project up to a maximum
8 amount of 400 megawatt hours per hour, it could do that
9 under the first bullet.
10 Now, the other option that it would have
11 1f it decided to -- it has 133 wind turbines -- which is
12 about 400 megawatts, and said, I'm going to sell the
13 energy in UCAP, specifically from these wind turbines
14 that are less than 400 megawatts of installed capacity,
15 it could also do that, as well.
16 MR. McGONIGLE: So, can we sell at 350°7?
17 MR. SHEINGOLD: Not unless it's coming
18 from 400 megawatts of wind turbines.
19 MR. MANDELSTAM: This is Peter
20 Mandelstam, head of Bluewater Wind.
21 This is really the central issue, Madam i
22 Chair, if I may. 5
23 Regardless of what's in the water, %
24 regardless of the efficiencies of any losses, if, at the é
. S —
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delivery point, 350 megawatt hours are being delivered in
that hour, Bluewater, it seems according to all of the
documents, should be able to sell 350 megawatt hours in
that given hour.

Explain to me why it is that we have to
sell less than that?

MR. SHEINGOLD: Again, in our
consultant's report, when we did our RFP mark up, you
specifically amended the 400 megawatt limit and said, We
want to sell from 600 megawatts of installed capacity.

I think in the paragraph there that's
quoted in the Staff's document, we very specifically said
that the limit is 400 megawatts of installed capacity.
And that you can sell all of the energy and UCAP from 400
megawatts of installed capacity. Now, that can be done
in several different ways, as we try to layout here.

MR. MANDELSTAM: If I may.

MR. GEDDES: Go ahead. Sorry.

MR. MANDELSTAM: What's interesting is
that sentence, which we read a lot, that says, We believe
it is prudent or appropriate to do that. |

But I note for the record that the ﬁFP
and the PPA and the nonnegotiable term sheet never

mentioned the term installed capacity.

Page 695 |
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MR. SHEINGOLD: The --

MR. MANDELSTAM: Is that correct?

MR. SHEINGOLD: The term sheet -- those
specifically define the maximum amount as 400 megawatts
of contract capacity.

MR. MANDELSTAM: That's correct.

MR. SHEINGOLD: Defined as net
capability, which is the same as installed capacity.

With regard to wind projects, it's
defined as the nameplate generator rating minus station
load at which there, basically, is none.

MR. MANDELSTAM: I would peoint out for
the record that the word nameplate never appears inzthe
PPA or the nonnegotiable terms.

MR. SHEINGOLD: Net capability.

COMMISSIONER CLARK: Madam Chair. I

mean, the contract versus project size I understood when

Page 696 |

I got your submission initially. And I see after getting

the Staff's response that there's another layer of
complexity here that I got to grasp before I can decide
anything.

The 400 megawatt nameplate capacity
limit with respect to UCAP, can you --

MR. GEDDES: Page 4. Point of
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1 clarification, Madam Chair, to try to answer the

2 Commissioner's guestion. And maybe this will put it into
3 context because I have been trying to get my arms around
4 this all morning, and I think they're halfway around.
5 I'm not sure they met on the other side.
6 If you look at Page 4, what Staff
7 submitted, which, I believe, everybody has a copy of,
8 this is out of the IC report, which is attached to your
9 order which formed a part of the order. And this is an
10 explanation as to the issue that is being discussed
11 between Mr. Sheingold and the principal of Bluewater.
12 If you look at the second paragraph, and
13 you'll see that Professor Firestone and Professor Kempton
14 are also mentioned, and start with the sentence While,
15 this is the explanation of why this makes a difference.
16 While the energy from a 600 megawatt
17 wind project might be less than that from a 400 megawatt
18 base load unit on an annual basis, the intermittent
19 nature of wind energy would result in energy produced
20 that would be substantially above a 400 megawatt wheh
21 loaded, that should be are, when loads are low, and
22 conversely, there could be little or no production when
23 loads are high.

24 And then the last sentence in itali?s
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1 says, For these reasons, we believe a 400 megawatt ?

2 nameplate limit with respect to UCAP and energy produced
3 from that nameplate capacity is appropriate. |
4 If you go to the example in Paragraph 9,
5 which is on Page 5, you see what that sentence is trying
6 to show you.
7 And beginning on the second sentenée, if
8 you had a 400 megawatt facility with a 35 percent
9 capacity factor, that's the megawatt hours you would get
10 in a year.
11 But if you have a 600 megawatt facility
12 with a 52.5 percent capacity factor, that was putting 400
13 megawatts per hour to Delmarva, that would result in a
14 lot more energy that Delmarva would have to take.
15 And again, if you assume a wind farm
16 producing that kind of energy at two o'clock at nighﬁ,
17 Delmarva doesn't have anywhere half of that need, and yet
18 the power is going to be put to Delmarva. They're going
19 to have to pay for it, and they're not going to haveza
20 use for it. |
21 So, that's why this is a very sort of

22 complex argument, but it has a big significance in terms

23 of whether you base those calculations on 400 megawatts

24 of installed, or nameplate capacity, or whether you allow
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the calculation to be based off another level of 5
capacity. That's why it makes a difference. ;

COMMISSIONER CLARK: Madam Chair, it
will probably dovetail into what you want to talk about.
I mean, it goes back to the issue of the concern about
the long-term hedging concern of having a contract Qize
like that. But then on the flip side, why not let them
bid it so we can consider it. What's the harm in that
regara?

MR. WILSON: Your Honor, from Delma?va's
standpoint, there's a procedural issue here. .

We view this emergency motion more bf an
impermissible collateral attack on Commission Order 7066.
The time to appeal that order has passed. So, it's é
improper to appeal it three days before bids are due;

Bluewater is not the only party eng@ged
in this RFP. It puts all of the other parties in a :
compromised position. We're trying to keep this RFPéat a

i

particular balance. We're trying to be responsive. ;And
that's what, based on our answer that was given to them
both in earlier December and in November, it was in
response to questions that were raised.

But at this late date, they are now%

challenging the Commission's order trying to re—open;that
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1 by this backdoor maneuver. %

2 The fact is, the intent of the parﬁies

3 here, Delmarva, the IC, and Staff are in agreement with

4 this interpretation that it was for a nameplate ratipg.

5 Because what you want to avoid is having huge amounts of
6 excess power put to the customers of Delaware where &here
7 is no possible usage for it. |

8 So, that's the intent. That is ho@ the
9 documents supporting this RFP reads. And what we se% is
10 simply an error for this Commission to unilaterally %ake
11 a determination that the proper size is 400 megawatts, 24
12 hours a day, seven days a week, being put to the

13 customers of Delaware. That is an issue that should

14 probably be negotiated and come back to this Commiss%on
15 because the dollars are huge. It is north of six biilion
16 dollars fully knowing that a good third to two—thirdé of
17 that power is going to be surplus. That's inconsist%nt
18 with House Bill 6. %

19 So, just on those bases, the basis bf
20 the fact that the Commission has passed an order, 30§days
21 have elapsed, this petition is untimely, it should b%
22 denied on that basis. !
23 If you want to look underneath the
24 petition, the intent of the RFP, the intent of HouseéBill

I

i ]
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6 is to stabilize and minimize costs to customers.
Changing this calculation explodes those costs. Day

it explodes those costs.

Page 701

one,

CHAIR McRAE: Well, I do want to say a

few things. And you will have an opportunity to speak,

which I will not deprive you of.

But I do understand that the igsue hot

in dispute here is how large a project you want to build.

I think it's pretty clear you can build a project of

the

size you desire. The issue becomes what's the measure in

terms of what our obligations are on taking. And that is

pretty well defined in what was adopted, and, I think, it

was referred to when we were talking about the

Firestone/Kempton motion for rehearing. There was

discussion about the fact that Commissioner Clark adopted

the IC's report as a component of the Commission's

decision. And there ig, and I have so many papers I
don't recall the page, but within this report, and I
review 1t, it does establish what the measure is for

quantity that is to be taken.

I'm not sure you're taking issue wit
the report or the interpretation. I mean, I just ned
clarification on that. Because the report, I do thisd

spells out pretty clearly what the expectation is.

carn

the
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1 MR. WILSON: Your Honor, on Page 15 of
2 the IC's report, it was specifically addressed.
3 CHAIR McRAE: I couldn't find the page,
4 but I read it earlier.
5 MR. McGONIGLE: Your Honor, if I could
6 respond to that.
7 The order itself does not use the words
8 nameplate capacity. All of those references that I fread
9 in the beginning do not speak to that.
10 CHAIR McRAE: But let me just go back to
11 my question.
12 My question was tied to the fact earlier
13 reference was made to the fact that as part of the
14 Commission's determinations, that the Commission was
15 adopting this report.
16 MR. McGONIGLE: Right.
17 CHAIR McRAE: And within this report is
18 a fairly elaborate explanation of what's going to ocgur
19 with respect to UCAP.
20 So, I'm trying to understand the basis
21 for the current discussion in light of the support that
22 is established in the IC report.
23 MR. McGONIGLE: There's two points.
24 Number one, the Commission's order is,
B e e e — -~ e
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1 in my view, inconsistent with the consultant's report on F

2 this point. i

3 The Commission's order does not medtion
4 those words.
5 Perhaps, more importantly, though,iif

6 you look at the paragraph that was just cited, Page HS,
7 where this is discussed in the consultant's report,!this
8 is a paragraph that deals with mark ups to the termé

9 sheet. The consultant's responding to mark ups to the
10 term sheet. %
11 Now, if you look at the Commissionis

12 order, it addresses term sheet issues starting on Page

13 49.

14 CHAIR McRAE: Let me just get thatﬁ
15 COMMISSIONER CLARK: Contract sizei
16 CHAIR McRAE: That's the minimum.

17 Maximum.

18 COMMISSIONER CLARK: Is it under ma;ximum
19 contract size? !
20 MR. McGONIGLE: Actually, what I'm

21 referring to is on Page 50 of the Commigsion's repori.
22 CHAIR McRAE: Page 507

23 MR. McGONIGLE: Page 50 of the

24 Commisgion's order. I'm sorry.
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1 In Paragraph 110, it talks about tHese :

2 term sheet issues, which is where this language thaJ

3 everybody is talking about comes from. |

4 It says, As we have repeatedly sta&ed,

5 we view our goal at this early stage of the proceedikg as
6 opening the process up to as many potential bidders bs

7 possible. We believe that making all terms in a teri

8 sheet non-negotiable defeats that goals. While we aéree

S that some terms should be non-negotiable, we do not

10 believe that a bid should be disqualified merely becpuse

11 it differs from DP&L's proposed terms in some manner. We
12 support reasonable flexibility in the conduct of the%RFP.
13 So, this language that folks are ciﬁing
14 is from the term sheet. And the Commission decided Lhat
15 it was not going to make that an exclusionary thing %rom

16 the outset. It would be part of the evaluation procéss.

17 CHAIR McRAE: It does clarify for m%
|

18 where you're coming from versus saying that wasn't oﬁe of
19 the terms spelled out that you're looking for. i

20 COMMISSIONER CLARK: Madam Chair, jl'.lst
21 one more question, and it was something that was helpful
22 when we were over at Legislative Hall that day.
23 The load curves that Delmarva provided,

24 and not so much the time, but a portion of each day at a
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Page 705
minimum, would be under that 400 megawatts. Can youy

articulate for me why it would be in the best interést of
ratepayers and consumers and the company and everyoﬁe

else involved to be obligated and locked into a 400%
megawatt contract? g
MR. MANDELSTAM: I'm glad you raiseﬁ

that, Commissioner.

The load curve presumed, as I read ﬁt,

|
and I went back and looked at it with my staff, that]|

there was producing, essentially, what we call capacﬁty
factor of 100 percent for the purposes of the curve that
we were actually producing 400 megawatts in all of tpose
hours. 1In fact, a wind plant of 600 megawatts with %
generally speaking 33 percent capacity factor on anyg
given average day is only producing 200 megawatts.

In fact, the plant we're proposing Pith
all of the technical studies we've done, only 22 per%ent
of the hours a year are we actually producing at 400;

So, it's a very different profile tﬁan
the profile that was shown that day in Legislative H%ll,
which assumes you are producing at full output everyihour
of the year. ;
And if I may amplify on that point,ébut

I want to be responsive.

R et e i SN e DA
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1 COMMISSIONER CLARK: That's fine.
2 MR. MANDELSTAM: I think if I may, |a
3 little history is in order.
4 When we look back at all of the records
5 as we have, and we look at the meeting, which I'll quote
6 from in a minute, and we look at the Commission's report,
7 the consultant's report, rather, and then we look atithe
8 vote taken on October 17th, that long hearing with all of
9 us there, I think it becomes quite clear that Delmarva
10 intended, in its original proposal, to have a project of
11 200 megawatts, such that a developer could produce up to
12 200 megawatts in any given hour.
13 In those early days, August 18th, the
14 meeting that Chair McRae was on the phone, Phil Cherry
15 was here, Bruce Burcat, all of the gentlemen from
16 Delmarva were here, they talked about 200 megawatts
17 around the clock at any given hour. 1I'll quote that|in a
18 minute. And then, there was discussion back and forth
19 and comments.
20 And then, after a long day, you folks,
21 in your wisdom, in Issue 1, voted on the project sizL.
22 And you increased it from 200 to 400. You never talﬁed
23 about capacity factors or nameplate. You never de-rated
24 the plant, so that you allowed developers, such as
B e L GRS ———-— —
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1 Bluewater to deliver in any given hour 400 megawattd. ;

2 And I can quote from Mr. Finfrock, |if I

3 may. Our RFP identified "new," to be anything that |would

@

4 provide net increase in capacity on existing facilitlies
5 or a new facility to be constructed within the Statel of
6 Delaware.
7 The in service date. The in service

8 date has to complement the ability to build some baseload
9 assets.
10 You'll recall that the legislation and
11 the original PSC order talked about additional capaclity
12 to baseload.
13 What Bluewater has done with it's 600
14 megawatt project is try to look like a 200 megawatt
15 baseload to the best of its ability.
16 The Bluewater hallmark is to try to be
17 responsive to you. A 600 megawatt project with a 33
18 percent capacity factor on an average day will look like
19 a 200 megawatt baseload. And Mr. Finfrock goes on.

20 We looked at baseload assets as being

21 coal, and we wanted to have a timeline that would allow
22 for all of the permitting requirements and the
23 construction of a coal facility, and we also wanted the E

24 plant to go in service before a summer period, so we

2
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picked June 1st, 2013, all of these things will be

incorporated in the final order, to allow for some more

round the clock energy or energy that could be provided

every hour of the day, like a coal unit could do.

Megawatt size. Part of the legislation

requires that under the IRP, that 30 percent of the

sourcing of supply for standard offer service must come

from the wholesale market through bid and auction

process. That's a regquirement.

S0, you carve that out and say, Welll,

what's left to be serviced through other alternativeg?

And our load requirement or our -- the customer need

under our standard offer service is, on average, about

400 megawatts for every hour.
Bluewater will rarely deliver what,

fact, the company wants, 400 megawatts in any hour.

in

Our requirement for every hour per day,

if you loock at that 30 percent rule, you are somewhere

south of 300 megawatts to allow for this RFP to

participate, and we recognize that we want something

o+
ng
Q
ps
o s g

potentially could provide us energy every hour or every

day, which is what we term as our baseload need, and

that's 200 megawatts.

So, we sized the maximum of this RFP

to

Page 708
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meet the requirements of our customers.

Then you, in your wisdom, changed that

from 200 to 400 and Bluewater responded with a 600

megawatt project that exactly meets their original needs.

200 megawatts on average in any given hour.
I can quote from Mr. Wilson in his

comments back to you where he talked about similar

numbers. The problem here is that people in the enefrgy

industry, when they want to be precise, talk about

megawatt hours. But when we talk about 400 megawattf,

clear understanding, and we can have our electrical

engineer confirm this, we're talking about 400 megawatts

in any given hour.

So, I think it's an honest confusion,

perhaps, in nomenclature, but clearly, if we look at
RFP, and the PPA, and the number of returns and your

on the record on October 17th, you intended to allow

developer to produce up to 400 megawatts in any given

hour, which is what the company originally wanted at

200 megawatt level, but then you chose to increase it.

MR. WILSON: Your Honor, if I may
respond.

CHAIR McRAE: No. I first want to

comment in terms of, I spent considerable time trying

to

Page 709 |
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4 part of the understanding.

6 going with this. But clearly UCAP was a factor. It

8 nameplate be a consideration. But it was, certainly,

10 report.
11 MR. MANDELSTAM: Exactly, Madam Chal
12 We have our electrical engineer who can speak to thi
13 can speak to it generally.

14 CHAIR McRAE: Well, before that happ
15 though, I think Mr. Wilson wanted to offer a comment!
16 then I will go to your engineer.
18 was quoted in the discussion.
19 When the company proposed 200 megawa
20 we did propose it around the clock, because we assume
21 that being the maximum size, we could use all 200 eve
22 hour of every day. It did not mean that we could use
23 one hour, 100 the next hour, 350 another hour where 1

24 averages 200. That's a different dynamic.

Ul

17 MR. FINFROCK: This is Mark Finfrock.

Page 710

1 understand UCAP, which I do appreciate has a difference,
2 significance in, up to 400 megawatts that UCAP impacits

3 what output is required in. I rather thought that was

5 I'm still trying to sort out where we're

7 appears to be, what a question now is, should UCAP, or

9 the earlier discussions and in the document and in the

Ir.

ens,

and

www.corbettreporting.com
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1 So, we do not agree with there's a

2 relationship between our 200 megawatts, which is more
3 firm around the clock, than a wind project that it could
4 have variability around the deliverable. So, there |ig

5 not a connection.

6 I wanted to make sure that's clear.
7 MR. MANDELSTAM: Did the nomenclature
8 change in the official record?
9 MR. WILSON: When this Commission made
10 its decision, they adopted things that were recommended
11 by the IC.
12 S0, you cannot go back to Delmarva's
13 original proposal for firm energy at 200 megawatts and
14 compare that with this unstable energy coming across|at a
15 400 megawatt block. So, you're speaking apples and
le oranges.
17 And again, if you're citing back to|the
18 Commission's decision, 30 days have lapsed. This

19 procedurally is improper.

20 MR. MANDELSTAM: With all due respe¢t --
21 MR. GEDDES: You must be recognized
22 CHAIR McRAE: Excuse me. Thank you|very

23 much for helping me out, Mr. Geddes.

24 Behind you, Mr. Firestone has been

B B R A P R S e e e Eal oo S s
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1 raising and waving to get into this discussion. So,| if I :
2 may, and then we will get back to this.
3 MR. FIRESTONE: Thank you, Madam Chair.
4 Just, briefly, on a couple of the ppints
5 that have been raised.
6 First, again, on the IC's report, it was
7 adopted only to cover issues that weren't explicitly
8 covered. There was an explicit debate on the 400
9 megawatts. And so, again, in our view, whatever the| IC's
10 report is on this issue is irrelevant.
11 Secondly, as far as the timing, I would
12 submit that, one, this, to me, seems more like a motion
13 for clarification than a petition for rehearing. But
14 even if it wasn't, this Commission amended Order 7066.
15 With a subsequent order, some time in late November,
16 whatever they filed was within 30 days of that, and in
17 the earlier action that this Commission just took, I
18 understood it was agreed that, essentially, because of
19 our petition, the finality of that order was stayed until
20 just when this Commission just issued and signed thisg
21 denial of rehearing. And so, that order was not final
22 until just before this motion was heard. Thank you.
23 CHAIR McRAE: Well, T must respectfully
24 disagree with your conclusion with respect to what
v tr— - B e e e —
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happened with respect to this report. 1I'll go back

Page 713

Bluewater on that. But I must say, I did not interpret

the action to be what you said or proposed.
MR. GEDDES: Point of clarification
the appropriate time.
CHAIR McRAE: Yes, Mr. Geddes.

MR. GEDDES: Thank you, Madam Chair|.

at

I think, again, and I want to cautipn

the Commission, it is the Commission's order. And there

are portions of it that I think -- certainly, the report

is clear as to what was intended. The report was

adopted, and one could argue that Staff's interpretation

and the company's interpretation is correct.

There is a contrary view that it is

not

clear, and there have been some citations where, perhaps,

with more reflection, it might have been clearer. But at

the end of the day --
CHAIR McRAE: I agree with that.

MR. GEDDES: -- it's still the

Commission's order. And the Commission needs to deci

whether it believes that it is clear, and then tell t

parties to go forth, or the Commission can clarify wk

it meant in the order.

de
he

1at

CHAIR McRAE: Well, I would definitegly
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1 say in the ideal, the term sheet and the RFP should have i

2 reflected specifically what was addressed in this Iq
3 report. |
4 But I have no recocllection at any time
5 of the Commission rejecting the proposed application of
6 nameplate UCAP, regardless of what number was involvéd,

|
7 whether it was 200 megawatts or 400 megawatts. |
8 The process of determining capacity, I
9 don't recall the Commission negating in that discussion.
10 MR. GEDDES: Point of clarification. I
11 believe the term sheet is clear on this point.
12 MR. MANDELSTAM: Madam Chair, if we
13 could move to UCAP because there are two issues, and.I
14 apologize. It's very complicated.
15 My point about what the Commission
16 specifically adopted on the issue sheets and the spe¢ific

17 votes relative to contract size, you took the existing

18 200 megawatts and increased them to 400, but there's?a

19 wholly separate issue of UCAP, and I think we can taik

20 about that now. And I'm going to turn that over to Lex
21 Grier. |

22 MR. GRIER: I'm Lex Grier. I'm _ %
23 Vice-president of Downes Associates. % é

24 Just to help -- I hope to help you f ﬁ
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1 understand what UCAP is.

2 UCAP is a value which is determinei by

3 PJM, who is the system operator that controls the région,
4 to qualify generating units as to their ability to meet

5 peak demand for load-serving entities.

6 All load-serving entities, such asé

7 Delmarva Power, are required to have designated to t;em

8 sufficient capacity to generate their peak demand, pius a
9 reliability factor. |
10 This factor is determined based upo% PJOM
11 rules. It has nothing to do with the RFP, or the
12 contract, or Delmarva's determination, or even the

13 Commission's responsibilities. It is determined baséd
14 upon Manual 21 of PJM's operating rules. é
15 Second point is this matter that it;is
16 required for sufficient capacity to meet the peak loéd
17 demands. In other words, there's a reliability concérn

18 that there is enough generators on line or availableito j

19 meet peak demand as projected for any given year. : %
20 So that brings me to a third point.; It |
21 is an annual determination. It has nothing to do wi#h

22 hourly usage rates, other than the fact that some ofi

23 those hours determine what the peak demand is.

24 But the point is, it is not adjusted on

www,corbettreporting.com




PSC Docket #06-241

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

an hourly basis. It is not adjusted on a monthly b%sis.
It is an annual determination based upon the perforﬁance
of a generating unit.

Another point is that it is totally
separable from energy. The amount of energy produce@ in
any given hour is a saleable commodity. The amount ;f
UCAP is saleable commodity. It is not tied to a spe?ific
amount of energy that is being produced.

CHAIR McRAE: I understand.

MR. GRIER: Thank you. I guess the;most
important point here is that Bluewater Wind's facility,
when we loocked at historical data, wind data on siteé
that we were determining, looking at, that over the ?ast
three years, it has been expected that the UCAP capaéity
would be under 200 megawatts. There's no reason, it:
seems to us, it's really unfair to limit the UCAP thét is
available for sale since it is completely separable #rom
the energy requirements. It's unfair that it be limited
to two-thirds of a 600-megawatts project -- what's .
determined from a 600-megawatt project. It should bé
based upon how much Delmarva needs, which is somewhaé
less than 400 megawatts. |

MR. MANDELSTAM: Madam Chair. Could I

ask a question for the record of both Delmarva and tﬁe

T R T T a T
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1  independent consultant. What they feel the official PJM ;

2 UCAP determination of a 600 megawatt offshore wind

3 project is?

4 MR. GEDDES: Would you like Staff to

5 answer that? |

6 CHAIR McRAE: Yes. As well as Delmérva.
7 Yes to both of you.

8 MR. SHEINGOLD: I will address that

9 question. |
10 Again, by the way, I agree with
11 everything that Mr. Grier said.

12 According to the PJM Manual, initially,
13 UCAP is going to be 20 percent of the net capability%or
14 nameplate generator rating of the plant. After that;
15 when you have actual operating experience, what theyiwill
16 do is look at the actual energy production during thfee

17 to seven p.m. in the summer peak period and calculaté

18 what that energy production is, the capacity factor éf
19 that relative to the 600 megawatts. And it is that |

20 capacity factor multiplied by the nameplate rating that
21 will give you the UCAP. |
22 MR. MANDELSTAM: Let's take a very

23 clear, precise example.

24 In the first year of full operation of a
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1 600 megawatts wind project, in your professional opinion,
2 PJM will define our UCAP as how many megawatts?
3 MR. SHEINGOLD: The first 600 megawatts,
|
4 it will be 120 megawatts of UCAP. i
5 MR. MANDELSTAM: Does Delmarva concﬁr?
6 MR. FINFROCK: Actually, I was goiné to
7 say between 120 and 180 because I thought it was a Bb
8 percent cut. i
9 MR. MANDELSTAM: Madam Chair, I believe
10 we have a rare moment of agreement. I think that th;
11 parties can stipulate that this issue has resolved
12 itself. ?
13 CHAIR McRAE: Well, I wish that weré
14 true. I see them all looking quite stunned. |
15 MR. MANDELSTAM: I apologize, Madami
16 Chair. 5
17 If PJM defines UCAP, let's say, as i20
18 megawatts in year one, which is 20 percent of 600, a@d
19 all of the parties are agreed, then under the RFP, a#d
20 under PJM rules, we're allowed to sell 120 megawattsiof
21 UCAP. E
22 Does anyone disagree with that?
23 MR. SHEINGOLD: You're able to sell 120
24 megawatts of UCAP, but not to Delmarva. If I can -%
B R e _*,__,é.%m;,.%h,- e
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MR. MANDELSTAM: Why is that? :

MR. GEDDES: Go ahead, Mr. Sheingold.

MR. SHEINGOLD: The term sheet is

specific in defining maximum amount of contract capabity
of 400 megawatts. And contract capacity is defined as
net capability, which for a wind plant is going to bé the
nameplate generator rating. E

And it also says that you can sell ﬁCAP
from the contract capacity, which can be up to 400
megawatts of nameplate or installed capacity. 1It's
synonymous.

So, while I agree with you that undér
PJM rules you can sell 120 megawatts of UCAP, that uﬁder
the RFP, you can sell 80 megawatts, which would be 490

megawatts times that 20 percent. |
|

MR. MANDELSTAM: Why is it that Del@arva
is able to redefine UCAP? I don't understand. :

MR. SHEINGOLD: Delmarva does not défine
UCAP. This really goes to the contract size issue, %hich
is what is required to purchase under the RFP. l

And T will admit that the instructiéns

to bidders, which is referenced by Bluewater, is reaLly

not clear on this point. It talks about capacity. ﬂ

[ERTIRET Ao et T v

think we meant install capacity or net capability inéthat
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paragraph that was quoted.

But the term sheet, which is really
intended to be more specific, is specific on this pognt.

aAnd, of course, in the consultant'é
report, when that specific issue was addressed to us; we
were very specific in how it should be treated. 5

MR. MANDELSTAM: We're just looking?for
the term sheet, Madam Chair. i

CHAIR McRAE: Okay. While they are
looking, Commissioners, do any have any comments or i

gquestions at this point? In fact, you can look a liﬁtle

longer. Can I have a three-minute break while you are

looking?
MR. MANDELSTAM: Thank you, Madam Chair.
(A break was taken at, approximatel;,
3:55 p.m.) '
(Back on the record at, approximateiy,
4:00 p.m.) é

CHAIR McRAE: We're back on the rec&rd.
MR. GEDDES: Madam Chair, I believeé
Mr. Wilson and Mr. Finfrock had a point of clarifica#ion,
if they might. |
CHAIR McRAE: No. I believe we're $ack

to Bluewater.

Page 720 |
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1 MR. MANDELSTAM: Madam Chair, the é ‘
2 company can go next. i
3 MR. WILSON: Your Honor, in our earlier
4 conversation, we talked about a response that was
5 submitted to the bidders in an attempt to clarify thﬁs
6 point. And I just want to enter that in the record.i It
7 is already on the web site. But it is dated 11/28/0%.
8 It is Question No. 64, For clarification, does the
9 limitation of "400 megawatt of capacity, energy and
10 ancillary services" as stated in Section 1.1 i
11 Introduction, Subsection 2, controlling in the event;that
12 a facility's full nameplate rating exceeds 400 megawétt?
13 The answer was, 400 megawatts is thé
14 maximum allowed limit for any product under the RFP.i For
15 a project with installed net capability in excess of§400 i
16 megawatts, the energy and capacity limit would be baéed |
17 on the installed net capability of a project to whicﬁ
18 Delmarva would have an entitlement, i.e., the Sellerimay
19 (a) provide up to 400 megawatt of energy from a
20 percentage of the entire project, as long as the ;
21 percentage multiplied by the installed net capability of f
22 the project does not exceed 400 megawatts, or (b} pr%vide §
23 up to 400 megawatts of energy from a portion of the §
24 project that is separately metered or accounted for,; §
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1 where the portion of the project does not exceed 400 i

2 megawatts of installed net capacity. Intermittent
3 renewable energy projects may sell UCAP to Delmarva from i

4 up to 400 megawatts of the project's installed net

YR R et

5 nameplate capability.

6 This guestion was asked, and it was%

7 answered on November 28, 2006. _

8 CHAIR McRAE: Here we are December i9th.
9 MR. WILSON: So, at this time, we w%uld
10 just move this into the record the statement that I ﬁust
11 showed. |
12 MR. MANDELSTAM: I'll note for the

13 record, it is already in the record, Madam Chair.

|
14 CHAIR McRAE: Well, thank you for ydur
15 help. |
16 CHATIR McRAE: Now, given that

17 circumstance, I guess, here we are again with, Why a#e we

18 here? I mean, if there was an issue with the answerJ

19 what is the problem now?
20 MR. MANDELSTAM: Well, of course, tﬂere E

: i
21 are a lot of things that we can say about the answerj In
22 some parts, it's ambiguous. In some parts, we thinkEit E
23 was contrary to the RFP, the PPA, the net commercialJ

24 nonnegotiable terms, and most importantly, the PSC's?

T T T T
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orders and votes as it relates to project size and the |

PIJM definition of UCAP.

Well, obviously, we received this
answer. We tried to read and understand it. We looked

at the totality of everything that is going on. And|we

are here today.

CHAIR McRAE: All right. Did you lgok
at it in the context of what was in the consultant'sé
report? I mean, in your consultations of various -—]

MR. MANDELSTAM: Of course, Madam Chair.
We relied upon the actions of the Public Service
Commission as the determining body in this proceediné.

CHAIR McRAE: of

Which this was a part
the actions of the Public Service Commission.

MR. MANDELSTAM: Correct. We belie?e
that, as Mr. Geddes has articulated, and we certainlf
agree that there was some ambiguity, there were some|poor

instructions. And I was there, as you know, Madam Chair,

because you properly chastised me for asking too many

questions, which I do and I apologize. When we debated
and voted on Issue 1, you reviewed the various positjons H

of Staff, which was the independent consultant, Delmarva,

and, of course, Bluewater and all of the other parties,

and then you voted to increase it to 400 megawatts, &hich
|
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1 takes the Delmarva position of 200 megawatts in any pne

2 hour and increases to 400 megawatts in any one hour.,
3 There was no other change in nomenclature. No other
4 change, and as I said the words, installed capacity.| It

5 doesn't appear in any of those documents.

6 So, the fact that installed capacity
7 appears in answer to Question No. 64 seems to us doeén't
8 carry a lot of weight because after all, it is contr.ry
9 to all of the other documents that we relied upon. |
10 CHAIR McRAE: But I do have to say ghis.
11 Again, I'm speaking solely for me. By upping the E
12 numbers, we really didn't change the observations that we

13 adopted in the IC's report.

14 And I personally spent a lot of timg

15 trying to understand UCAP and its application becausé I

1w

16 understood it to be a part of the agreement.

17 MR. MANDELSTAM: It is, Your Honor.
18 What 1is interesting is, the UCAP from
19 our project in the real world at the end of the day @ill
20 be exactly what Delmarva originally wanted. It will| be

21 200 megawatts of UCAP. So, I'm surprised that they think

22 that it's smaller number when it is, in fact, what they

23 originally wanted.

24 MR. GEDDES: May I be heard, Madam

|
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Chair.
CHAIR McRAE: Yes.
MR. GEDDES: Members of the Commission.

I think there's a practical issue here,

as well, and that is, since the 28th of November,
everyone has known how this was to be interpreted. énd
that other bidders have relied on that answer to tha£
particular question and have bid accordingly.

And if the Commission were to change the
rules now, the question is, Well, what about the other
bidders? And would we now have to go back and revise or
allow them to rebid all of their matters or units.

So, I think there is a practical problem
here, as well, in terms of any change from the time of
that answer to that particular question. I think |
everyone was on notice. Whether you agree with it or
not, that was the way it was going to be administered.
And I think that should be taken into consideration,é
whatever the Commission decides to do.

MR. McGONIGLE: Madam Chair, just a
couple of pointg.

I think what we have here is, we have

some conflict with these documents. We have a 100-page

order from the Public Service Commission, which does |not

Page 725 |
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mentioned installed nameplate capacity.

We have an RFP that does not mention
installed nameplate capacity. We have a consultant's
report that mentions it in the context of a mark up t
term sheet from Bluewater. That's where this suppose
clarity comes from.

And in response to that, the PSC sail
We are not going to make those term sheet issues
nonnegotiable. We are not going to do that because w
going to go with this big funnel approach.

And it just seems, to me, on balance

given the PSC's overwhelming view that they wanted tH
big funnel approach here, that you ought to let folk#
submit their bids and get to the evaluation process g
not --

CHAIR McRAE: Well, I was actually g
to go back to Mr. Geddes on that, that language, and
whether, in fact, since people may have construed thi

all different ways, and we've gotten one set of

participants who have arrived at a conclusion, why cguld

we not do that. We don't know how anyone who has not
bid or not filed, we don't know how they interpreted
language because they're not before us.

MR. GEDDES: Well, I think, Delmarva

www.corbettreporting.com

Page 726 é

d,
e're

I

e

nd

oing

s

yet

the

can ;




PSC Docket #06-241

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

Page 727

probably clarify the process. But they have looked at

some prebid materials and have sent out letters to

potential bidders illustrating or at least commenting on

sSome concerns.

The interrogatory or the question

response 1s up on the web page. So, I think there is

some uniformity how the process has been administered,

but I would ask the company to comment on that.

MR. FINFROCK: I can provide a little

bit of commentary to that.

We haven't received any bids other than

Bluewater's bid today.

But with the way we structured the RFP

and the term sheet, which is the component of the RFP, it

was reflective of 400 megawatts being the max and the max

of net installed capacity.

And the reason I say that is because if

someone bids a fossil facility, there is an obligatig
for that fossil facility if it's 400 megawatts, be al
to ramp; in other words, be able to produce less in |

with the recognition which is a concern of oversupply

the customers. That was consistent with the nameplat

capacity for wind projects.

We are not being indifferent here,

www.corbettreporting.com
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are being consistent. And to move off of that
consistency, I would think is a problem.

CHAIR McRAE: Commissioner Winslow.

COMMISSTONER WINSLOW: Go ahead,
Mr. Mandelstam. |
MR. MANDELSTAM: Go ahead.
COMMISSIONER WINSLOW: I insist, pl%
MR. MANDELSTAM: Well, we, obviously
disagree with that interpretation. ;
And we think that the Commission has
focused on this issue. We have gone back and forth h
We, obviously, spent a great deal of time and money.

I would just correct the record, we have submitted an

initial submission, as provided in the RFP and have not

submitted a final submission, which under the terms ¢
the RFP, can be wholly changed if we so choose. Just

change the record.

Page 728 :

ase.

!

£

to

We, obviously, have relied in good flaith

on what we believe to be the preponderance of the common

sense reading of all of these documents. We spent a

great deal of money and time. We are trying to produce a

project that is for the benefit of Delaware. We have

looked at the Commission's orders, the various hearings,

the statements of the company in the initial meeting

to
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1 try to do something that is wanted. To try to provide

2 baseload power or something for it. And I make note|to
3 what you commented about overproduction and

4 underproduction and dispatchability. That was

5 specifically exempted in the order in the RFP for
6 intermittent unit contingent generators like wind.
7 So, we appreciate the distinction made
8 by the Public Service Commission for wind generation|and
9 its other different, and we would argue, beneficial
10 characteristics.

11 COMMISSIONER WINSLOW: When I thought
12 about thig and voted on this, Mr. Geddes in his argument,
13 was very convincing. I thought the big funnel approéch
14 was the way to go. I mean, why not consider everything?
15 Why not consider wind? Why not consider other

16 alternatives? Why not consider ITCC? Why not have a

17 full plate from which to select? i
18 On the other hand, I understood thaf
19 there were certain capacity issues and demand issues |that
20 were on the table, too, and that price stability was |one
21 of the issues. That was in the mix.
22 But my c¢lear intent was wind be in the
23 mix and on the plate and to be considered and only be

24 kicked out as part of the evaluation process.
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1 And so, my feeling on it is, there'

W

2 probably, and I don't know, I can be corrected on this, I
3 have no idea as to what's happening with respect to
4 people and how much and how many megawatts they're
5 proposing. But I'm willing to bet there's probably not
6 too many people proposing 600 megawatts because of the
7 demand issues and what Delmarva has pretty forcibly
8 stated in their presentation what their desires are.
9 S0, I would be in favor of letting the
10 bid come in and be made part of the evaluation process,
11 so I can listen to the positives of the wind issues and
12 look at the costs and weigh it and count them in terms of
13 my decision making process.
14 Now, I recognize that there are prohlems
15 with the process, and, I think, Mr. Geddes rightfully
16 brings it up, and Delmarva rightfully brings that up.
17 But as the Chair has pointed out, I
18 think there has been legitimate controversy or just
19 legitimate disagreement over some of the language. And T
20 think that we should let it go forward and let them make
21 their bid consistent with what they've stated. Maybe| I
22 am dead wrong.
23 And, quite frankly, if you are propose

24 something that we can't afford to pay for, we're going to

BEC T AT SRR M s ERERE T C RO PE SEN TLO L) Spna s = g b B
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1 just say no to you.

2 CHAIR McRAE: Are there any other %

3 comments on this matter? I do think we have kind of|gone

4 around and around on it.
5 MR. CHERRY: A question for Mr. Geddes.
6 You talked about the other bidders.

7 But as I understand this UCAP issue
8 isn't the issue for Bluewater sort of unique to

9 intermittent wind projects? I mean, does this very same
10 issue impact somebody else who may want to bid in a 600
11 megawatt coal plant?
12 MR. GEDDES: Go ahead.
13 COMMISSIONER WINSLOW: If I could, I
14 think, yes, it is the same. If it's a 600 megawatt goal
15 plant or a 600 megawatt wind plant, I think it is the
16 same. Thig issue is the same.
17 I guess my point is that I don't believe
18 that anybody, maybe I'm just way out in left field, I

19 don't know that anybody is going to be bidding a 600

20 megawatt coal plant.

21 MR. GEDDES: I think it's the same,

T e

22 except the affect on ratepayers potentially could be
23 different. TI think that's the real issue. Aand that

24 there could be more off-peak power that's being put to

T T T 2 Gl e »zzmu!
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Delmarva in one scenario versus the other.

COMMISSICNER WINSLOW:
process, wouldn't we be fully aware of that? Look,
Bluewater,
this power at two o'clock in the morning when we don

need this power. We can't accept this situation.

The evaluation

how in the world can we possibly buy all of

And,

guess, maybe I was sold on the big funnel issue and the

larger issues, and, perhaps, didn't focus on some of

groundwork there. Because, obviously,

layers here.

But I wanted, frankly, the wind to k

part of the mix for consideration, even if it was goj

to be rejected. That was my intent. I don't think

that's inconsistent with what --
MR. GEDDES: I don't think it is.

CHAIR McRAE: Well, I think the only

isgsue, and I do like the direction -- that's,
egssentially, what I was asking,
deal with this in the wash.

I was hearing from Mr. Geddes that
that's not possible because other bidders would be
prejudice.

MR. GEDDES;

I was, perhaps,

misinformed. I thought that there was more prebid

the

there are several

pe

i g

S

can we just proceed and
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information where this response had been given to others.

To the extent that the documents can be

read in different ways, and people bid based on their

¥

interpretation of the documents, I think the Commissjion

Page 733

is right. It will, at the end, be sorted out. It may be

apples and oranges in terms of what ultimately is bid.

But, I think, there are some arguments in favor of

interpreting it this way because of the potential impact.

And, certainly, you've heard some argument as to why

people can take a different position, based on the

documents. So, obviously, I can't argue with whatever

the Commission decides.
MR. WILSON: Your Honor.
CHAIR McRAE: Yes.

MR, FINFROCK: Can I add one more

comment to Commissioner Winslow's proposal? And that

the evaluation process captures some issues.

But recognize, there are some fixed
components of that evaluation process.

Fo; example, price instability has 4
many points associated with it. And there are alread
lot of evaluation process to establish what is
instability with respect to a bid.

Now, we're adding a significant

is,

3O

ly a
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1 additional component to something that's only giving|20 |

2 points. §

3 And my only comment is, I'm not sure if
4 the evaluation process, as it was structured for maximum
5 400 megawatt installed capacity bid, may be sufficient
6 now to have a bid that potentially is 600 or 700
7 megawatts. It potentially changes the mechanics of the
8 evaluation and the point assignment to instability.
9 Because we only have 20 points, that captures a lot of
10 other issues with instability.
11 CHATIR McRAE: Let me ask, would the |bid
12 be 600 megawatts?
13 MR. MANDELSTAM: No, Your Honor.
14 CHAIR McRAE: But that's what you said.
15 And I didn't understand them to say that.
16 They can have a profit that's largexn

17 than 400 megawatts. As I read all of their documentd,

18 they were not saying their bid would be 600 megawattsd.
19 COMMISSIONER WINSLOW: Madam Chair.

20 However, that same day, I opposed the k

PR TY T IE R T 3 iR 3 3

21 independent consultant's recommendation with respect [to
22 some of the things that the Commission could use to det
23 off the hook. I wvoted against that. And the Commissgion

24 was much wiser than me in my opinion in that area.
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1 So, it's my understanding that we do

2 have latitude to get off the hook in this process,

3 unless, once again, I'm mistaken on that issue.

4 CHAIR McRAE: Well, I think you were on
5 the right track when you said let it come in. I am very

6 willing to entertain a motion. And I think there's

7 clarification that they're simply pointing out, as I

8 understood Bluewater's writing, that they can build

9 whatever capacity they choose. Our commitment is tide to
10 up to 400 megawatts limit.

11 MR. WILSON: Your Honor, I'm sorry.

12 CHAIR McRAE: Go ahead.

13 MR. WILSON: I guess we are unclear|as
14 to how they properly bring this before you.
15 CHATIR McRAE: Well, I think, and it |has
16 not been put in the form of a motion, but what I heard
17 Commissioner Winslow say, which was, essentially,
18 something that I had attempted, or I considered earlier
19 igs to allow the bid to come in. It's not that there|has
20 been all of these other bidders and evaluate the bid, as
21 you would all other bids, around our exposure. I mean,
22 that strikes me.
23 MR. WILSON: There is a fundamental
24 fairness question in that these responses have been
S ( 7m7.rww.cor;)ettre;or;ing.com h — |
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1 posted and other bidders are making their determinatfion
2 based on what's been posted. And what is posted is not a
3 Delmarva posting. It was approved by Staff and the [C. g
4 We're not operating in a vacuum by ourself. And now) E
5 you're changing the rules that may impact someone else.
6 CHAIR McRAE: Well, I'm not exactly|sure
7 I'm changing the rules because it strikes me that there
8 was some issue around clarity of the rules here so that
9 everybody that is responding may interpret -- you know --
10 I could have another Bluewater interpretation, it sounds
11 like to me.
12 Did you have something to say?
13 MR. GEDDES: Point of clarification
14 Mr. Sheingold would like to, at least,
15 comment about, if the Commission agrees with this wmotion
1le that it creates some questions, and, I think, perhaps,
17 you heard some of the questions. It may help in terms of
18 how you do the evaluation. :
19 CHAIR McRAE: Let's hear that. i
20 MR. SHEINGOLD: Well, I think initially
21 there is a question of whether the bid would be allowed 5
22 as a nonconforming bid to be evaluated, or do the rules é
23 for all bids have to be changed, therefore, to allow §
24 anyone to bid. And I don't know what the limits are |in %
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Page 737 ;
1 terms of capacity and energy. There are contract sige :

2 limits. Are there limits to be eliminated? Are the é

3 limits to be waived for this bid, and it can be evaluated i

4 that there is a nonconforming bid?
5 Some of these issues ought to be
6 addressed because there are questions not only with

7 regard to how Bluewater's bid has been treated, but with

8 respect to other bids, as well.

9 CHAIR McRAE: Okay. Let me just ask.
10 What happens if, because the other bids aren't there|yet,
1l what happens if you find that people have looked at this,
12 and someone else came up and looked at it the same way
13 Bluewater did? How are we handling it? Are we dumping
14 them all as nonconforming, which impacts the funnel?| I'm
15 not quite sure.
16 MR. SHEINGOLD: The only informatiom
17 that we have is the notice of intent to bid. And there
18 were three others. And there's a 400 megawatt from a 630

19 megawatt plant. There's 580 megawatt plant. And there

L1

20 are two potential alternative bids, both of which arg

21 under 400 megawatts. So, that is what we have.

22 Now, with regard to the statement that
23 the RFP did not state clearly what the limits are. The §

24 limits are at the term sheet. It says, 400 megawatts of

T T L T e T T == Rl s o R e o
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1 contract capacity, which is based on net capability. :

2 Now, net capability which is a term of art, is the same
3 as installed capacity.
4 So, I just want to state for the record
5 that the potential that that wasn't clearly stated, I
6 thought that it was, and we were very consistent in terms
7 of answering the questions and the answers, et cetera.
8 CHAIR McRAE: I would have to trust|that
9 it's a term of art. I wish I had the sophistication|to
10 say with certainty.
11 ‘ MR. SHEINGOLD: I want to get back to
12 your question about how --
13 MR. MANDELSTAM: Point of information,
14 Madam Chair. I apologize.
15 We read carefully the definition of|net
16 capability, and if we could go to that, I'm not sure|that
17 I would take exception to hig definition. It's defined
18 in the PPA, if I may read.
19 Net capability means --
20 COURT REPORTER: Mr. Mandelstam, please
21 slow down.
22 MR. MANDELSTAM: I'm sorry. My
23 apologies.

24 CHAIR McRAE: What are you looking at?

T T B o i e o e e A e
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1 MR. MANDELSTAM: The Power Purchase i
f

2 Agreement. He said it was a defined term. It is, in
3 fact, Madam Chair.
4 So, this is the Delmarva Standard Form

5 Power Purchase Agreement to Delmarva and Seller. 1Itl!s on
6 the web site. Page 10. Net capability means as of any

7 time, the number of megawatts of energy, which can be
8 delivered by the units, as determined under conditions
9 and criteria specified in PJM Manual for rules and
10 procedures for determination of generating capability
11 Manual M21, Revision 01, effective date August 23, 2Q00,
12 as amended from time to time.
13 It is that document, as Mr. Grier, has
14 said, that talks about a rating for a 600 megawatt
15 project of initially 120 megawatts ramping up to the
16 capacity factor.
17 So, we would argue, in fact, that aygques

18 for the Bluewater point.

19 MR. SHEINGOLD: Excuse me. i
20 MR. GEDDES: Go ahead.
21 MR. SHEINGOLD: I think within that,| net

]

22 capability is defined for wind plant as the nameplate
23 rating minus the station load. I have a document from

24 PJM that states that specifically.

B e o o g P ST e s T o

www.corbettreporting.com




PSC Docket #06-241

10

11

12

13

14

15

16

17

18

19

20

CHAIR McRAE: Within that reference
document, then?

MR. SHEINGOLD: And then it goes ont
say that the capacity value or capacity credit for wj
is, basically, the UCAP, according to the same
methodology that we all agree on, which is discussed
that specific manual.

I got a document from PJM that showsg
that works -- the difference between net capability &
the capacity credit of UCAP.

CHAIR McRAE: Well, it seems to me f{
the document is there that can clarify all of this, &
it's referenced in the PPA, then, I guess, you can tz
it back to the document and that would govern.

Mr. Citrolo, did you have your hand
to add something on this?

MR. CITROLO: Yes, Madam Chair. Thae
you. I have a few comments, mostly general, and a cq
of specifics.

I told Mr. Padmore we should have si

up on the customer service document and we wouldn't f

compelled to comment on this one.

But I want to go all the way back tg

August in an attempt to, hopefully, put this Commissi

www.corbettreporting.com
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back on the slope that Commissioner Winslow just stat
earlier, and that is to continue with the open funnel

approach.

In our comments back in August, most
the issues that were discussed today and some of the

parties have been filing late, just letters that you

in regards to the docket, we did raise back in August.

Things such as looking at the overall environmental

Page 741 |

ed

see

policy that the legislature has and some other statutes

in addition to this one, as well as the size. In fac¢t,

the specific question I asked of NRG was the fact, we

feel, and I believe it was in the Staff's report that
gize limit was raised, primarily, for economic condit

and NRG raised. It said, No one would build a 200

the

ions

megawatt facility. It's uneconomical. We need to buyild,

at least, 600. And Staff came up with 400.
Once again, you have access to

engineers. We have a graduate with us for our

engineering issues. Mr. Padmore is a J.D. for the le¢gal

igssues. I don't want to raise any of those with you
But what I want to go back to say, 1

approaching my fifth year here now with the office.

been part of, probably, half a dozen or so task force.

Renewable Energy. The Governor's Energy Council. Al

*s
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through the Delaware Energy Office, we review the

proposals that come to the Green Energy Fund. Technology
demonstration of renewables. Research projects. Things
that are still on the chalkboard. I participated. &nd

as a member of PJM, as a member, we also participated in

what's called the Public Interest Energy Users Group

which talks about renewables. 2And, in fact, some

recommendations from that committee years ago softened

gome of the interconnection standards for renewable type

power to get on the grid.

I've also been to GATS training, whilch

yvou all know about, with our RPS statute, which, I
believe, can track someone's output of their solar
hotwater heater, if they want to.

My wife has told me when the alarm ¢
goes off in the morning, I say the word renewable eng
And then I find ourselves here. And here is a renewa

energy provider who has come down here several times

trying to provide us with renewable energy. It's notf

chalkboard project. It's not a demonstration project.

It works in other areas that we saw from their

presentation.

We softened some of our pogitions, 9nce

the Commission did adopt the open funnel approach.

Page 742 |

rlock

2 rgy -
1ible

L

e e B I e o R~ . R g s Ean o e i St et

www.corbettreporting.com




PSC Docket #06-241

10

11

12

13

14

15

le

17

18

19

20

21

22

23

24

Page 743 :

If you recall, we respectfully disagreed

with several things that are in your order. We did not

ask for reconsideration. Bit we still would disagres
with them because of that issue.

And one thing that I will read from

W

Staff's response to Bluewater's motion. It is on Page 3

under Paragraph 6, which will be the second paragraph.

want to read it into the record because I am not sure

these are part of the record yet.

Staff wrote, Where Bluewater seems f
deviate from Order No. 7066, it's the apparent posit]
that its project should be evaluated differently thar
other proposed projects because it is a wind project

That is precisely what we raised on
August 18th. It is going to have to be evaluated
differently. That's also consistent with the open £y
approach.

The second thing that I think that
gupports Commissioner Winslow's proposal about the fi

funnel approach is the example that is on Page 5 of 3

regponse from Staff, Paragraph 9, the example about

excess capacity.
We also did raise concerns about whgd

it's excess capacity, whatever it costs, because of

LO

L OI1

innel

nll
same

he

tther
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1 non-bypassable surcharge. But as I said, back in

2 October, that is an issue for the statute. We weren|t

3 challenging the Commission on that. Obviously, if we had

4 an issue on that, we need to address that with the

5 legislature.

6 We still have concern that these charges

7 could be passed to the consumers. Increased risk for

8 Delmarva is, in fact, increased risk for the customexrs

9 based on the statute they are going pay for it. We know
10 that. We certainly have an issue with that,

11 unfortunately. It's not our place to address it. Ox

12 this is not the place to address that.

13 But this example, we do not know, yet,
14 what those costs are going to be. At the end of the

15 month, the customer still may pay their $98 bill despite
16 this excess. We need to see what the numbers are

17 assocliated with this usage. And that can only be done

18 once they bid and once we see what it cost.

19 And the last thing, to deal with the
20 funnel approach, once again, I rely on legal counsel for
21 this. I'm just an analyst. I don't think you have to

22 accept any of these bids. I think you already determined
23 that. And if, in fact, they are all ugly, we could sgtart
24 over again and get it right. This is the first time|

- T T T T T T T T T T T
www.corbettreporting.com

Page 744 |




PSC Docket #06-241

10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

In PJM right now based on 2005 of the

resource mix, about 2.3 percent, 2005 was renewables|
that, less than one percent was wind. All throughout

PJM, no one has really done this yet. This is the fjrst

time.

If you will have some remorse at thg

W

end, we look at all of the bids, we can send them back

out and start the process again. I don't think there

any statute to prevent us from doing that and let's get

it right.
CHAIR McRAE: I appreciate your
comments, Mr. Citrolo, but let me just say this.

If, in fact, there is language that

been referred to, and I apologize for not having your

last name again.
MR. MANDELSTAM: Madam Chair, it dod
matter. It's Mandelstam, but Peter is fine.

CHAIR McRAE: Peter, you went back ft

the PPA and you looked at some language in there that

spoke to the term of art. And the consultant here s3g

that if you follow those reference documents, you wil

get to what it means for a wind project.
So, my sense is, at a minimum to thg

extent that the PPA is a part of the notice and

1O

aid

w

Of

has

rsn't
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understanding and definitional component, go back to
document. If that does not work out, then I do agree
that both Commissioner Winslow and Mr. Citrolo have m
some points about the funnel.

And I heard Mr. Geddes speak about
equity arguments. But you know what, I, frankly, fee
that if it is not clarified, then I do believe that w
if it's not clarified by going through the documents
are recited in the PPA, then I do believe that we nee
allow some latitude.

COMMISSIONER CLARK: Madam Chair, td

4

crystallize this.
Our options today, and somebody cory
me if I'm wrong, one, to deny Bluewater's motion.

Second option would be to make an

exception and allow them in as a nonconforming bidder.

Or thirdly, make a recognition that
their alternative definition of maximum contract size
acceptable.

Is that the three options that we ar
faced with, essentially?

Does everybody agree with that or nd

MR. MANDELSTAM: Just a point of

clarification.

e mat 3. S Y T
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Isn't it within the Commission's purview

to simply accept the bids without prejudice, and as

Commissioner Winslow said, simply adopting the big funnel

just to let the bids come in and evaluate them?

COMMISSIONER CLARK: That would be,

then, a decision that would let any bid come in without

prejudice.
MR. MANDELSTAM: That's correct. Ay
there are those bidders under the notice of intent.
since none of the other bidders, we just learned,
submitted for the nonresponsiveness test, then no ot}

bidder has been deemed nonresponsiveness to date. T}

by definition, you will be accepting all of the othex

bidders because there has been no opportunity for ths
be deemed nonresponsiveness.

So, in fact, it's gquite consistent ¥y
the other bidders and no prejudice to them to simply

accept the Bluewater bid without prejudice.

MR. WILSON: Your Honor, that would|go
to the core of the integrity of the RFP process.
You cannot have bidders who get an
advantage late in the process. Everyone has to have | the
same starting point and got to have notice. Because | bids
have been constructed based on what has been published,
e ———— T ——— T T
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including the 11/28/06 response, which is very clear).

Now, people who relied on that, you'
going to abandon that, you're going to abandon what f
decided to do. They're going to come back, and they'

going to challenge this proceeding, and we're going t

have to throw out all of the bids and starts all oven.

COMMISSIONER WINSLOW: A couple of
words, and then I'11 shut up.

First of all, Mr. Wilson and Mr. Ged
make exceptional points. Really good.

But we're driven by something else.
We're driven by a law. A law was passed. They set
almost impossible deadlines for us, and they are
expecting us to do something under really some time
lines, which aren't really conducive to doing the mos
excellent work that one would like to see done when vy
are trying to bid multiple hundred million dollar

generating facilities in this state.

So, 1f we make an error along the way

out of excess caution and something happens, well, you

know, as far as I'm concerned, it happens. And we're
doing our best.
And my intent, speaking for myself w

this energy resource be permitted to bid, and that we

1
It
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knock them out if we have to, and we may very well ha
to as part of the evaluation process.

So, I am in favor, despite all of th
problems you bring up, and I acknowledge all of them
think they are wonderful points you make. And maybe
someone can go to court and get the whole bid process
thrown out. There's, obviously, confusion about the
notice you referred to because they come here three ¢

before the bid. I don't think they are here frivoloy

I think they have an honest disagreement with respect

the language.
I can't vote against their position

under those circumstances. So, I'm in favor of --

MR. WILSON: Your Honor, respectfull

there is a period of time for parties to appeal to rg
points and to argue those things out. That time has
passed. And it is not something that the Commission
just waive.
COMMISSIONER WINSLOW: I adopt

Mr. Firestone's argument that it's a point of
clarification with respect to the language and not a
motion for anything else. And that's why I accept if
a disagreement about the notice and the language and

contract that has come to their attention. And as sd

Ve

lays

to

Y.

1ise

can

T as
the

DOI

1sly.
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as it came to their attention, they very rapidly brought

it to the Commission's attention.
CHATR McRAE: Well, I just have one

point that I still think cannot be ignored.

If, in fact, the PPA has a definition of

a term of art, and it references certain documents, t

I believe there is a part of that is information, and if,

in fact, it is consistent with what we are being told

here by the independent consultant, then I do think t

it has to be incorporated in the response, if, in fag¢

it's in the document. If it's not, I 100 percent agree

with what you said.

MR. MANDELSTAM: Madam Chair, Bluewater

employs, at least, three electrical engineers with more

than 75 years of experience. They, obviously, went t

the PJM Manual 21, and they, obviously, have given us the

view that we have repeated today.

So, we, for the record, take excepti

and disagree with Barry's view on what Manual 21 said.

We have come here, as Commissioner

Winslow aid, in good faith. We have been here before.

W

Our intent is to respond. To be thoughtful. Tc be ¢pen.

To try to provide something that we believe the

legislation and the Public Service Commission, and al

on
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1 the comments have called for, comments from various
2 citizen groups. And we do respectfully ask that the
3 be permitted to go forward with no prejudice.
4 And we do have a disagreement on a
5 number of issues, UCAP, PJM Manual 21, et cetera. A1
6 want to pay tribute, as I did to you, Madam Chair, oj
7 record at the last hearing that really, in my nine ysg
8 in the wind business, I've never seen more thoughtful
9 hard working consultants. I think it is well within
10 their scope of expertise to be able to handle this ar
11 the ambiguities and to evaluate the bids.
12 CHAIR McRAE: Yes, Mr. Geddes.
13 MR. GEDDES: Madam Chair. We are ti
14 to be proactive and helpful. Although, I am sure
15 sometimes it doesn't seem that way.
16 Perhaps, the Commission would want g
17 consider doing nothing. Allow the bid to come in. 3
18 then sort out later what it is and whether it conformn
19 doesn't conform.
20 But I think it's not fair to the fix
21 you to try to make any decision at the moment.
22 I think following onto Commissioner
23 Winslow's comments, and the other comments of the
24 Commissioners, by allowing it to come in and not just
e ————— ey
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rejecting it out of hand, we, in essence, continue the

process and no one is prejudice.

Now, how the process is going to wox
with this bid, we'll have to figure out. But if the
Commission made a decision here to deny it, then some

is prejudice.

Page 752

body

If the Commission does nothing on this

motion, then we go forward, and, perhaps, we can, if
need to, perhaps, it will sort itself out, bring the
issue back to you.

But, I think, based on this discussi
and as Mr. Sheingold says, direct Delmarva to evaluat
the bid.

COMMISSIONER CLARK: Otherwise, they
would reject it as nonconforming, and it wouldn't get]
us.

MR. GEDDES: Right. I think they hal

the sense they shouldn't do that. I think that is the

best way to try to resolve what, I think, is a legiti
argument that has been brought up by the petitioner.
MR. WILSON: We hate to be in
disagreement, but we have to advocate our position.
we would need clear direction from the Commission how

move. Otherwise, we expose the company to challenge

www.corbettreporting.com
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CHAIR McRAE: What do you mean?

MR. WILSON: Whatever direction you
us, we'll follow. ©No direction exposes us.

COMMISSIONER CLARK: The company is

the front line with the --
COMMISSIONER WINSLOW: Well, Madam

Chair, if I could, I'm going to move that the Commiss

order that Delmarva accept the bid, whatever it might

of Bluewater, and that it be considered as nonconforn

if it is, in fact, nonconforming, and the determinati

of Delmarva Power not automatically be kicked out of
evaluation process, and they be part of the evaluatig
process of going forward.

COMMISSIONER CLARK: As a point of
order.

You mean, receive the bid, not accerg
it?

COMMISSIONER WINSLOW: Yes. Not acd

the bid. Receive it. 8o, I don't want them to have

liability. I would be willing to accept the liabilit

because I'm immune from liability, I think.
CHAIR McRAE: You need the support ¢
the vote. So, we're all on the hook with you.

Actually, is there a second?
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1 COMMISSIONER LESTER: I would second %
2 that. i
3 CHAIR McRAE: All in favor.

4 _ Yea.

5 COMMISSIONER LESTER: Yea.

6 COMMISSIONER WINSLOW: Yea.

7 COMMISSIONER CONAWAY: Yea.

8 COMMISSIONER CLARK: Yea.

9 MR. CHERRY: Yea.
10 CHAIR McRAE: Note Mr. Cherry is on
11 board.

12 Opposed? Very fine.

13 MR. MANDELSTAM: Thank you, Madam Chair

14 and Members of the Commission.

15 MR. BURCAT: Madam Chair and
16 Commissioners.
17 I provided you a memo dated December

18 l4th that talks about extending the bid cap on the
19 consultant's budget in this particular matter. I think
20 the reasons and everything are detailed in that memo.

21 It is entirely appropriate, as far as

22 Staff is concerned because, as you can tell, this matlter
23 has extended into a lot of different areas, and we're é

24 beyond the scope of the original proposal that was

www.corbettreporting.com
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Page 755
1 accepted.

2 So, I'm asking the Commission to approve
3 what's requested. 1It's not that they spent the money at
4 this point. It's the fact that we don't want to get |to

5 the end and get to that point and then have to come
6 before the Commission at that point. Because it's
7 obvious that we have gone to a point where it has gore

8 well beyond the scope of certain areas.

9 CHAIR McRAE: You said it's not thatl he
10 spent the money. I noticed the additional charges
11 coupled with what's not billed add up to the amount qgf
12 the increases. He said something about a contingency
13 fund or something extra. The numbers to the added cdst
14 add up to the amount that's being requested here. And
15 then, there's language that says, I don't have it in
16 front of me, but it says there's a lot more work to b
17 done that we haven't billed you for, but we reserve t
18 right to do so. And I have no idea of the quantifica
19 of that.

20 MR. BURCAT: Well, you have to reali

21 this docket is sort of a hybrid for the Commission. |
22 only is the consultant working for the Commission, bu
23 for other state agencies, as well.

24 I certainly can't sit here at this po
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23

in time and say -- well, we saw what happened over the

past 24 hours. I can't say at this point in time that

there wouldn't be other costs. That we will have to

back at a later point in time and request additional
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amounts. At this point, we're assured that it's gone, at

least, to the extent of about $29,000.

CHAIR McRAE: Over. You said it's not

all. So, all is some other number that is still in play.

MR. BURCAT: Yes.

COMMISSIONER WINSLOW: It is perfect

understandable, I think.

ly

CHAIR McRAE: I just want to be clegr

what all is. Is this all, and then there is some mox

what?

MR. BURCAT: There could be more. ]
abgolutely up front. I think the consultant was very
front about that.

COMMISSIONER WINSLOW: My only quesf
frankly, was that I think you've taken a conservativdg
good position on the request. But my question is whs
or not we should just authorize more now. I guess wg
don't have any real -- we don't have any -- we don't
what it is, so to speak.

CHAIR McRAE: Right. This is for

€ Oor

ion,
and

ther

know
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1 already spent money. And clearly, I'll entertain a

2 motion on that one.

3 COMMISSIONER CONAWAY: Move we pay the
4 consultant.

5 COMMISSIONER WINSLOW: Second.

6 MR. BURCAT: We're not paying him.

7 We're extending the cap.

8 COMMISSIONER CONAWAY: Extend the cap.
9 CHAIR McRAE: All in favor.

10 Yea.

11 COMMISSIONER LESTER: Yea.

12 COMMISSIONER WINSLOW: Yea.

13 COMMISSIONER CONAWAY: Yea.

14 COMMISSIONER CLARK: Yea.

15 CHAIR McRAE: Now, does this involve our

16 partner here?
17 MR. BURCAT: He can vote, if he wants.
18 MR. CHERRY: I did not vote on it
19 before.

20 CHATIR McRAE: In that case, you're
21 entitled.

22 MR. CHERRY: 1I'm okay with paying ghe
23 consultant. Extending the cap, as it were.

24 CHAIR McRAE: Opposed. Thank you.

o e R e L T
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1 MR. BURCAT: I think Delmarva is going
2 to want some assurance. It is actually directly from
3 Delmarva. So, I think we need some formality. Thatls
4 why we're doing it.
5 (The Public Service Commission Hearing

6 was concluded at, approximately, 5:00 p.m.)
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